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EDITOR’S NOTE

T

he lead article for this issue is an introduction to understanding court
culture. In our last issue, we had a book review of the 2007 book, Trial
Courts as Organizations, which provides a wealth of interesting data

and insights. In this issue, two of the book’s authors, Brian Ostrom and Roger
Hanson, provide an overview of the different court cultures commonly
encountered, including the results of a study of one large metropolitan trial
court. Our second article is part of a continuing series looking at social-science information either about the courts or that can be readily used by judges.
This time, Brian Bornstein and Monica Miller look at whether a judge’s religion influences decision making. There has been a lot of research on this, and

A S S O C I A T I O N

2008-2009

Court Review, the quarterly journal of the American
Judges Association, invites the submission of unsolicited,
original articles, essays, and book reviews. Court Review
seeks to provide practical, useful information to the working judges of the United States and Canada. In each issue,
we hope to provide information that will be of use to
judges in their everyday work, whether in highlighting
new procedures or methods of trial, court, or case management, providing substantive information regarding an
area of law likely to be encountered by many judges, or by
providing background information (such as psychology or
other social science research) that can be used by judges
in their work. Guidelines for the submission of manuscripts for Court Review are set forth on page 110. Court
Review reserves the right to edit, condense, or reject material submitted for publication.
Advertising: Court Review accepts advertising for products and services of interest to judges. For information,
contact January Serda at (757) 259-1864.

Bornstein and Miller survey the most interesting and authoritative studies.
Our third article, by Thomas Barton, is
adapted from his recent book, Preventive Law
and Problem-Solving: Lawyering for the Future.
In this article, Barton looks both at problemsolving courts and the field called preventive
law, focusing on how a general-jurisdiction
judge—not necessarily one handling a specialized docket—may be able to use the same
principles that have become the mainstays of problem-solving courts. Our
final article comes from Oregon trial judge Michael Marcus, one of America’s
most thoughtful judges. As more and more court functions go electronic,
Marcus has focused on trying to have technology provide the information
most needed by judges rather than having judges play a secondary role to
computers and programmers. His thoughts are well worth considering.
I close by noting the death of one of the long-time members of our
Editorial Board, Professor Philip Frickey. Phil helped us in many ways for
more than a decade. Recently, he helped us put together a very useful
Resource Page on Indian Law; he also recruited Professor Charles Weisselberg
to take over the annual review of United States Supreme Court decisions of
note after the death of our longtime contributor, Charles Whitebread. We will
be reorganizing our Editorial Board for the next volume, so if you have an
interest, please let me know. Phil will be missed.—SL
102 Court Review - Volume 45

Photo credit: Mary Watkins (maryswatkinsphoto@
earthlink.net). The landmark Old Orange County
Courthouse in Santa Ana is Southern California’s oldest
court building. Today it contains the Orange County
History Center (which includes the Old Courthouse
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1901, the building is on the National Register of Historic
Places.
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President’s Column
Jim McKay

I was elected to the Orleans Parish Criminal District Court in

with their MADD (Mothers Against Drunk Driving) observers

December 1982. A great many changes have been made in

to paid court watchers in district courts tracking cases. I think

regards to the judiciary in these past 28 years.

the founders of our country would be both shocked and dis-

At the time I took office the citizens’ perception of judges
was that they were honorable men and women in a highly

mayed over the microscopic approach that the press has taken
toward our courts.

respectable position. Oh, how perceptions can change. I am

There are some in this country who appreciate this account-

still working with the same type of honorable men and

ability process for the judiciary. I am sure that these folks

women—the only thing that has changed is the public percep-

believe that this type of scrutiny makes better citizens of us all.

tion. What caused this you may ask; well, that

But when young men or women consider seeking

could be the grist for many law review articles.

judicial office, they should be aware of this type

Although only 30 percent of our population can

of scrutiny before they make their decision.

tell you who the Chief Justice of our United

Hopefully in the future our organization will

States Supreme Court is, what is clearer today

continue to grapple with these changes and pub-

than ever before is that the public is more aware

lic perceptions and help to educate the bench and

of judges and what they do.

bar, as well as the public, about the evolution of

Well before the Supreme Court’s 2000 ruling

the judiciary. It will be curious to see in the

in Bush v. Gore, the press was taking a keen inter-

future what type of judicial timber will gravitate

est in what our job entails and what effect our decisions may

toward the bench. With this new fishbowl approach, the abil-

have on the lives of citizens. In the many states that elect their

ity to make just decisions while knowing that the population is

judiciary, very rarely does a day go by that a judicial decision—

looking over your shoulder will be paramount. Only time will

either criminal or civil—is not published on the front pages of

tell what type of individuals will bloom under this type of sys-

the tabloids. Even in the states that have an appointed judi-

tem. I would like to be around.

ciary, the public interest has multiplied ten-fold. This scrutiny
has affected every level of our state judiciaries from traffic court

God Bless all.

AMERICAN JUDGES ASSOCIATION FUTURE CONFERENCES
2011 Midyear Meeting
Hilton Head, South Carolina
Westin Hilton Head Island
April 14-16
$209 single/double

2012 Midyear Meeting
Nashville, Tennessee
Doubletree Hotel
May 17-19
$129 single/double

2011 Annual Conference
San Diego, California
Westin Gaslamp
September 11-16
$199 single/double

2012 Annual Conference
New Orleans, Louisiana
Dates and hotel to be determined

2013 Annual Conference
Kohala Coast, Hawaii
The Fairmont Orchid
September 22-27
$219 single/double
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Understanding and
Diagnosing Court Culture
Brian J. Ostrom & Roger A. Hanson

A

Unless we know more about the connection between culture
and what happens in the courthouse, the explanatory power of
culture is diminished and leaves the question of culture’s consequences unanswered. Building on and refining previous studies,
this article has three interrelated objectives:
• Describing court culture. This section highlights eight key
aspects of an ongoing investigation into culture assessment
that is being conducted by the National Center for State
Courts. The larger investigation provides a comprehensive
framework for understanding court organizational culture,
along with a set of steps and tools to assess and measure a
court’s current and preferred culture.6
• Diagnosing court culture. Using results from a large metropolitan court, the measurement of court culture is demonstrated, and illustrations are offered on how this type of information can interpreted.
• Reactions from the field. Assessing court culture is still in
early stages of development, but there are already important
reactions to efforts to put culture on the court community’s
agenda. The receptivity of judges and administrators in several courts is discussed.

n important management truth is that there is more than
one way to get things done and done well in the workplace. There is rarely a single, best way for either a private company or a public institution to organize itself to achieve
high-quality outcomes for its customers. Formulating an effective strategy for a particular workplace requires a good understanding not only of the formal structure and lines of authority,
but also of the unwritten rules, unofficial networks, and underlying behavioral norms that shape how work gets done. As a
result, knowledge of an organization’s culture is a crucial factor
when searching for ways to improve operational effectiveness.
The effort to better understand the role culture plays in shaping how courts operate is an enduring component of modern
court administration research, with strong implications for both
what we think courts are and what they can become. A line of
research that began three decades ago contends the views of
judges and attorneys are the critical determinants of the emphasis that courts place on administrative goals (e.g., timeliness)
and whether they embrace new ideas and innovative procedures.1 Thomas Church et al. call these views “local legal culture” and argue that they account for why some cases are
resolved more quickly than others.2 Variation among courts in
the speed of litigation is not accounted for by objective characteristics, such as the number of cases assigned to each judge or
the presence (or absence) of particular procedures (e.g. master
or individual calendar). Rather, if practitioners believe cases can
be resolved expeditiously, cases are in fact resolved expeditiously. In other words, people live up to their expectations.3
A more sweeping statement on the importance of judicial
views as the source of what a court does is articulated by subsequent scholars. Peter Nardulli et al. advance the proposition
that there are in fact distinctive “work orientations” that account
for virtually all of the key administrative differences among
courts.4 Brian Ostrom and Roger Hanson build on this insight to
show how particular views among prosecutors and criminal
defense attorneys are associated with the timeliness of criminal
case processing, both overall and by case type.5 Yet, while the
existence and relevance of court culture is now more clearly recognized, the exact way the “views” influence culture and affect
how work gets done remains elusive because of the lack of specification and measurement.

Court culture is conceived as the beliefs and behaviors shaping “the way things get done” by the individuals—judges and
court administrators—who have the responsibility of ensuring
cases are resolved fairly and expeditiously. In many ways, culture shapes and defines what is possible in the work environment. Because judges and managers can develop and mold court
culture, they should attend to the assessment of their culture as
deliberatively as they do when making legal decisions and issuing orders. The capacity of court culture to serve as a tool to
promote and achieve successful court administration can be
seen by looking at eight key aspects of this area of inquiry.
First, the concept of court culture focuses on the daily tasks
and ongoing relationships among the judges as well as between
judges and court staff members. As a result, it is grounded in

Footnotes
1. Raymond Nimmer, A Slightly Moveable Object: A Case Study in
Judicial Reform in the Criminal Justice Process: The Omnibus Hearing,
48 DEN. LAW J. 206. (1976) and Raymond Nimmer. THE NATURE OF
SYSTEM CHANGE: REFORM IMPACT IN CRIMINAL COURTS (1978).
2. THOMAS W. CHURCH, JR., ALAN CARLSON, JO-LYNNE Q. LEE, AND
TERESA TAN, JUSTICE DELAYED: THE PACE OF LITIGATION IN URBAN
TRIAL COURTS. (1978).

3. Thomas W. Church, Jr., The “Old and the New” Conventional
Wisdom, 7 JUST. SYS. J. 395 (1982).
4. PETER F. NARDULLI, JAMES EISENSTEIN, AND ROY B. FLEMING, THE TENOR
OF JUSTICE: CRIMINAL COURTS AND THE GUILTY PLEA PROCESS (1988).
5. BRIAN J. OSTROM AND ROGER A. HANSON, EFFICIENCY, TIMELINESS, AND
QUALITY (1999).
6. BRIAN J. OSTROM, CHARLES W. OSTROM, JR., ROGER A. HANSON, AND
MATTHEW KLEIMAN, TRIAL COURTS AS ORGANIZATIONS (2007).
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activities familiar to all courts. The effort to better understand
court culture offers a practical means to make a difference in
courts’ success.
Second, the NCSC approach to examining court culture
allows judges and administrators to gain clarity on their current
court culture, or the ways things are done, as well as their preferred culture, or the ways they would like to see the court operate in the future. It puts judges in the forefront of defining court
administration rather than introducing a new management theory or proposed reform from the outside.
Third, the NCSC approach identifies a manageable and
coherent set of cultures, which individually or in combination
cover a wide range of courts. Specifically the NCSC framework
identifies four distinct types of culture: communal, networked,
autonomous, and hierarchical. They are defined as follows:
• Communal: Judges and managers emphasize the importance
of getting along and acting collectively. Communal courts
emphasize importance of group involvement and mutually
agreed upon norms rather than established rules and firm
lines of authority; flexibility is a key to management.
Procedures are open to interpretation, and creativity is
encouraged when it seems important to “do the right thing.”
• Networked: Judges and managers emphasize inclusion and
coordination to establish a collaborative work environment
and effective court-wide communication. Efforts to build
consensus on court policies and practices extend to involving
other justice system partners, groups in the community, and
ideas emerging in society. Judicial expectations concerning
the timing of key procedural events are developed and implemented through policy guidelines built on the deliberate
involvement and consensus of the entire bench. Court leaders speak of courts being accountable for their performance
and the outcomes they achieve.
• Autonomous: Judges and managers emphasize the importance of allowing each judge wide discretion to conduct business. Many judges in this type of court are most comfortable
with the traditional adversary model of dispute resolution.
Under this traditional approach, the judge is a relatively passive party who essentially referees investigations carried out
by attorneys. Centralized leadership is inhibited as individual
judges exercise latitude on key procedures and policies.
Limited discussion and agreement exist on court-wide performance criteria and goals.
• Hierarchical: Judges and managers emphasize the importance
of established rules and procedures to meet clearly stated courtwide objectives. These courts seek to achieve the advantages
of order and efficiency, which are deemed essential goals in a
world of limited resources, and calls for increased accountability. Effective leaders are good coordinators and organizers.
Recognized routines and timely information are viewed as
mechanisms for reducing uncertainty, confusion, and conflict
in how judges and court staff make decisions.
The development of this fourfold typology is based on an
analysis of how expert practitioners believe core values affect
and relate to how work gets done. Sixteen values were culled
from the literature on court administration including such distinct values as collegiality, continuity with the past, discretion,
standard operating procedures, flexibility, rule-oriented, innova-

tion, judicial consensus, and self-managing. Using a tightly
structured questionnaire, 53 seasoned practitioners, including
judges, administrators, prosecutors, and defense attorneys, compared and contrasted the values. This exercise asked the practitioners to indicate how closely each of the 16 values is related to
each of the other 15 values. The results were obtained using the
technique of multidimensional scaling, and the paired comparisons showed four clusters of four values each.
The clusters illustrate the core values of different types of cultures and are aligned along two dimensions called solidarity and
sociability. These dimensions are intuitively understandable
because solidarity refers to the degree to which a court has
clearly understood shared goals, mutual interests, and common
tasks while sociability refers to the degree to which people work
together and cooperate in a cordial fashion.
Each of the four cultures is a particular combination of solidarity and sociability, as shown in Figure 1. Communal culture
is low on solidarity and high on sociability. Its distinctive values
are flexibility, egalitarianism, negotiation, and trust.
A network culture seeks both sociability and solidarity. Its
values include judicial consensus, innovation, visionary thinking, and human development. An autonomous culture emphasizes neither sociability nor solidarity. Its values are self-managing, continuity, independence, and personal loyalty. And a hierarchical culture stresses solidarity but not sociability. Its values
are rules, modern administration, standard operating proceFIGURE 1: COURT CULTURE CLASSIFICATION

dures, and merit. These alternative clusters of values shape the
way that work gets done, as discussed below.
The fourth key aspect of using culture as a tool for successful
court administration is that culture is manifested in familiar and
recognizable activities called “work areas,” such as the handling
of cases, the responsiveness of courts to the concerns of the
community, the division of labor and allocation of authority
between judges and court staff members, and the manner in
which court leadership is exercised. Each particular culture’s
way of doing things is matched across four work areas in the
Value Matrix (Figure 2).
Court Review - Volume 45 105
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Fifth, the framework does not imply any particular culture is
inherently superior to another in the choice of work-related values. Every culture allows for a court to be deliberative and purposeful in its administrative decision making. Courts with different cultures simply are deliberative and purposeful in their
own way.
This proposition is neither obvious nor simpleminded
because it suggests every court can succeed in every work area,
although some cultures might find it more difficult to excel in
some areas than others. Taking case management as an example,
this framework makes clear that there is no single definition or
approach because how cases are handled depends on the culture
that is present. Many readers will note that hierarchical case
management comes closest to the traditional “best practice”
model of controlling caseflow through the use of clear, uniform,
and established rules enforced by administrative monitoring of
standardized reports.
However, a court emphasizing a particular culture rather than
another might find it harder to achieve particular goals, like
effective case management. In every culture there are pitfalls that
a court might encounter in translating the values into practice.

With case management, a common shortcoming is the failure to
monitor ongoing court performance because judges and administrators assume things are getting done as intended. Moreover,
the ability to detect problems is a more serious challenge in
some cultures than in others because some cultures depend
more on self-monitoring.
Sixth, cultures are measurable. A Court Culture Assessment
Instrument, developed by the NCSC, can be used to determine
how individual judges and administrators believe work gets
done in key areas. Because each culture manifests itself differently, the instrument asks individuals to indicate how closely
each of four ways of getting work done corresponds to what
happens in their court (current culture) and what they would
like to see as the work style in the future (preferred culture). The
survey is available upon request.
An application of the framework to courts in California,
Colorado, Florida, Maryland, Minnesota, Ohio, Oregon, Utah,
Washington, and the Tax Court of Canada finds examples of
each of the four cultures, although the autonomous culture is
the most frequent. This balanced distribution suggests courts are
not monochromatic in their work orientations. On the other

FIGURE 2: VALUE MATRIX
COMMUNAL

NETWORKED

Case
Management
Style

Flexibility: Judges follow accepted
principles for the timing of key procedural events but are comfortable
fashioning their own approach to
“do the right thing.”

Judicial Consensus: Judicial
expectations concerning the timing
of key procedural events are developed and implemented through
policy guidelines built on the deliberate involvement and consensus
of the entire bench.

Self-managing: Individual
judges are relatively free to
make their own determinations
on when and how key procedural events are to be completed.

Rule oriented: Judges are committed to the uniform use of standard caseflow management techniques (e.g., early case control,
case coordination, and firm trial
dates) with the support of administrative and courtroom staff.
Written court rules and procedures
govern what judges do.

Judge and
Court Staff
Relations

Egalitarian: Characterized by
teamwork, cooperation, and participation. Judges, court managers,
and staff work things out flexibly
as they go along. Judges agree all
individual staff members should
obtain satisfaction from work, but
no set training program applies to
all staff uniformly.

People Development:
Characterized by commitment to
innovation, diversity of ideas, and
widespread managerial and courtroom staff development. Attention
is paid to developing effective
court-wide communication.
Regular systematic performance
evaluations are encouraged.

Personal Loyalty: Characterized
by personal loyalty to individual
judges. Nonstandardized procedures are the norm as judges
have wide discretion in how they
recruit, manage, and reward
their courtroom support staff.

Merit: Characterized by formal
rules and policies, with people following clear guidelines and written instructions about work.
Reasons for rewards and demerits
are clear. Poor performance is
dealt with quickly. Maintaining a
smooth running organization is
important.

Change
Management
Negotiation

Negotiation: The change process
tends to occur incrementally
through negotiation and agreement. Procedures are seldom rigid
so that the actual application of
policy changes may reflect revision
and compromise among work
teams of individual judges and corresponding court managers and
staff.

Innovation: The change process
tends to be proactive in order to
achieve desired goals. Judges and
court managers are open to new
challenges and acquiring new
resources to support innovation.
Monitoring and reacting to broad
court performance targets are
encouraged.

Continuity: The change process
tends to occur sporadically as
the court is generally content to
preserve established ways of
doing business. Centralized
change initiatives are a challenge because each judge exercises a wide scope of latitude in
the choice of practices and procedures.

Modern Administration: The
change process tends to emphasize improved efficiency and using
new techniques to measure the
way work is done. Judges and
court managers seek and use
court performance information,
data, and technologies to help
make better business decisions.

Courthouse
Leadership

Trust: Leadership in the court is
generally considered to exemplify
building personal relationships and
confidence among all judges and
court employees and seeking to
reconcile differences through informal channels.

Visionary: Leadership in the court
is generally considered to exemplify innovation, inclusion, and
coordination by the presiding judge
and/or court management team to
establish a collaborative work
environment.

Independence: Leadership in
the court is generally considered
to exemplify preserving individual judicial discretion, allowing
judges to use their own criteria
in defining success, and not necessarily relying on the same
indicators of achievement.

Standard Operating Procedures:
Leadership in the court is generally considered to exemplify centralized control and organization to
achieve administrative efficiency.
A presiding judge and/or court
management team typically has
authority to establish a clear division of labor and set courtwide
expectations.

106 Court Review - Volume 45
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hand, regardless of the current culture, the vast majority of
courts under study indicate a similar mosaic-like preference for
the future. Specifically, they tend to desire hierarchical orientations to dominate in the work areas of case management and
change management, networked orientations to dominate
judge-staff member relations, and a communal culture to dominate the area of courthouse leadership.
Seventh, culture is found to have direct effects on a court’s
ability to achieve legal ideals, such as timeliness, access, fairness,
and managerial effectiveness, but this empirical relationship
does not presume any one culture is more desirable than
another. A reason why some cultures might come closer than
others is because judges and managers in some courts act to
avoid the limitations associated with their present culture.
Eighth, the difference between a current culture and a preferred culture is a natural basis for defining “planned change.”
Judges and managers who take the culture survey can see where
they are now and where they would like to be. The task then
becomes looking at and determining what existing policies, procedures, and practices require adjustment to move to a more
preferred state of affairs.
DIAGNOSING COURT CULTURE

The study of culture provides a way to understand the most
fundamental administrative concerns and goals that are shared
by most of the people in a court, that tend to shape judge and
staff behavior, and that often persist over time. Culture is not just
a set of views, beliefs, and perspectives. It is the grounds for how
work gets done. Each culture reflects alternative ways that
responsibilities can be carried out and provides a means to compare and contrast actual operations among individual courts. A
court’s payoff in conducting its own culture analysis is a deeper
understanding of how its culture manifests itself in the observable world of how work gets done. Each culture—and the values it espouses—shapes in a distinctive manner the way cases are
handled, how the court responds to its environment, how the
court uses staff members, and the overall direction of the court.
Culture focuses attention on aspects of the work environment
exercising a strong, independent influence on the completion of
the tasks vital to the maintenance and functioning of the legal
process. Values composing a court’s culture shape the how, why,
and when of decisions made by judges and the activities conducted by staff members. Because these individuals are responsible for putting policies and procedures into place, they are the
key ingredients for ideas to take hold. Until a court’s values are
incorporated into daily routines and work habits, they stand very
little chance of influencing court performance. For this reason,
cultural values are more important to assess as indicators of the
current state of affairs than virtually any other aspect of a court,
such as structure, organization, process, or resources.
The assessment of current and preferred cultures provides a
realistic picture of what is both a feasible and meaningful degree
of change in how a court does business. By capturing a court’s
preferred culture, insight is gained into what judges and administrators aspire to achieve. The aspirations are not purely idealistic, however, because they are views on how judges and administrators would like to see business conducted in the common
work areas of case management, change management, and so
forth.

This approach to assessing court culture is illustrated with
results from a large US metropolitan court. Following completion of the Court Culture Assessment Instrument in this court, the
results showed there to be important difference between judges
and senior staff members on the most appropriate kind of case
management the court should seek to implement. Their current
and preferred views are displayed below in the form of “kites.”
Figure 3A focuses on judges, and Figure 3B focuses on senior
staff.
Both have fairly similar views on the current style of case
management, which is that judges tend to fashion their own
approaches (a primarily autonomous style). In addition, going
forward, both would like to reduce the degree of autonomy in
case management. Differences emerge on the direction of the
future change. The shape of the darker superimposed preferred
kites shows that judges tend to favor loosely enforced case-processing norms (what is referred to as a Communal culture),
while senior staff have a strong preference for the handling of
cases to be governed by a relatively uniform application of the
rules (a more Hierarchical culture).
This particular pair of contending perspectives is a useful
prism through which to understand the nature of contemporary
courts as they seek to determine the right balance between discretion and the uniform application of rules. Several important
patterns and implications are seen in Figures 3A and 3B.
First, and foremost, the data suggest serious, dedicated, and
knowledgeable practitioners in the same court hold to different
views or definitions on how cases should be handled in the
future. Both the judges and senior court managers in this court
realize the legal process involves the effective scheduling, arranging, and conducting of a series of key procedural events. The
work involved in discharging that function is called case management. But alternative views do exist on the exact manner of
HOW this critical area of work should be carried out. And to successfully implement a workable case management plan, a court
must understand and address these differences in perspective.
In addition, it is hardly surprising that judges and managers
have different opinions on the steps necessary to improve case
management. Because judges are in the courtroom or chambers
every day, and managers generally are not present in these settings, judges are more sensitive to and aware of the raw human
drama and emotion surrounding individual cases. Consequently,
they are more likely to view uniformity as a goal but not a universally appropriate way to deal with real-world circumstances
in the courtroom. Judges are much more likely to discern the
need for “improvisation” and individually tailored methods that
downplay formalities and standardization.
The somewhat weak embrace of uniform case management
by judges also is a natural product of a general desire by judges
to retain collegiality when they have it (or think they have it).
Judges who otherwise might see the benefits in a more standard
case-handling practice are understandably reluctant to give up a
sense of friendly relations with colleagues in exchange for a
more austere work atmosphere, which they associate with a uniform rule application style of managing. As one judge in the
court under study observed about case management, “I have the
sense that the culture of our judiciary is that no one is going to
force any judge to do it in a certain way. There is a high degree
of collegiality that we want to keep.”
Court Review - Volume 45 107
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To the extent that this sentiment is representative, the data in
Figures 3A and 3B provide a clue on what inhibits judges from
accepting the form of case management that leading experts in
the field advocate as the way, and perhaps the only way, to
achieve efficiency and timeliness. The benefits of a standardized
case management scheme are not by themselves sufficient to
lure judges to consider moving from a combination of an
autonomous and communal system to a more hierarchical one.
An implication from this situation is that a system of uniform
rules has its drawbacks or limitations despite its promise of a
more timely resolution process. Timeliness by itself is not
appealing enough to attract adherents of uniform rules even
among judges who might see limitations in their current circumstances. This possibility helps to explain why most
American courts have not adopted uniform rules and put them
in practice despite over 30 years of advocacy by judicial administration leaders.
Finally, the results from Figures 3A and 3B point out how
courts can both reconcile conflicting preferences and generally
chart a course of cultural change and accompanying practices.
Specifically, reconciliation between the bench and senior staff
members in this court became the mutual agreement to move
toward a more networked orientation of case management. The
judges can retain the value of collegiality and avoid a straitjacket
prohibiting deviations when and where necessary by moving
toward a networked culture. Similarly, court managers can move
in the same direction and gain the value of guidelines in managing cases over unfettered judicial discretion, which they see as a
clear deficit.
Moreover, the joint move to a more networked, case-management-oriented culture reduces the problems of initial implementation and increases abilities of both groups to suggest corrective action to remove any administrative friction they experience in trying out a new approach to handling cases. In fact,
both groups gain from the experience of working smoothly
together under a new regime and can use it as a stepping-stone
to a potential move toward a more hierarchical approach. Judges
can see how friendship is not necessarily sacrificed by moving
away from an autonomous and communal position whereas
managers can see how an appreciable increase in efficiency is
achievable without tightly prescribed rules. Such knowledge
facilitates the transition for the consideration of any additional
moves in the future. For all these reasons, the NCSC recommended such a move to the court under study, which in fact
accepted and began implementing this advice. Thus, by examining its culture, a court is in a prime position to define its future
through a series of planned steps from its current to its preferred
culture and is able to accomplish this task even when there are
internal differences within the institution.
REACTIONS FROM THE FIELD

Because it is possible to measure the four cultures and
because the difference between current culture and preferred
culture is an internally inspired basis for reform, cultural analysis is now being accepted by many judicial leaders as a sufficiently promising idea to explore and to test out in the real
world. For this reason, the NCSC has been engaged with a variety of courts ranging widely in size (i.e., 2 to 140 judges) and
location (i.e., many different states and Canada) to take a cul108 Court Review - Volume 45

FIGURES 3A AND 3B: CULTURE KITES FOR THE
CURRENT AND PREFERRED CULTURES OF JUDGES AND
SENIOR STAFF MEMBERS.

tural inventory and to use the results to chart a new course of
direction. Despite the early stage of development, there are
already important reactions to efforts to putting culture on the
court community’s agenda.
• A striking reaction is that judges and administrators welcome
the opportunity to see their culture in a more explicit light and
the way it shapes choices about the way work gets done.
Because many administrative decisions might be made by a
small leadership, the inclusive opportunity for each judge to contribute to the definition of their court’s culture is an invitation
many judges accepted. Also, due to the relatively widespread
nature of an autonomous component in most courts, many judges
appreciate the opportunity to discuss how work is done in chambers and on the bench with their colleagues.
• The vocabulary and the structure provided by the culture framework are well received. Judges and administrators grasp the
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meaning of the cultures quickly and talk freely about what the
culture survey reveals. They are adroit in noticing the shape of
their current and preferred culture kites, and they comfortably
describe themselves as being one or a particular combination of
the four cultures in each work area.
• Every court appreciates the nuance underlying the array of four
cultures. In fact, the values and practices of communal and networked cultures seem most intriguing to judges who perhaps are
most familiar with the circumstances of an autonomous culture
and perhaps envision a hierarchical court as its only alternative.
For example, judges frequently ask questions about how judges
agree upon “norms” and what do the norms cover.
• Even courts that are performing well see the value of cultural
analysis. Group discussions raise areas that warrant improvement even in high performing courts. For example, a communal
culture might seek to maintain a collegial and cooperative
approach but find cultural analysis a fruitful means to
strengthen formal communication channels to ensure everyone is
informed of collective decisions and thereby expected to follow
them. The dimension of solidarity reminds court leaders of the
need to avoid the results of collective decisions from inadvertently being lost, misplaced, or forgotten due to the lack of standardized record-keeping and communication procedures.
• Courts are interested in culture as a tool to use in conjunction
with other initiatives that are already underway, such as strategic planning and reengineering. A court may learn very quickly
from the culture survey and subsequent discussions that it is
overcommitted by having too many projects for the members of
the court to juggle, lacks a sense of clear priorities, fails often to
complete projects before taking up new ones, and might even
treat projects as successful with limited evidence of positive performance.
These reactions show that judicial leaders in many courts see
culture analysis as an essential prerequisite to successful innovation and reform. As more experience with this approach is
gained, it will be possible to more clearly see the extent to which
court culture in fact produces meaningful and lasting change in
the real court world.
CONCLUSION

Court leaders and managers know, at least intuitively, that
culture affects court operations. A long line of literature from
the field of court administration clarifies that differences in court
culture are a key factor in explaining differences in court performance. A contribution of the current research is the development of a conceptual framework and set of measurement tools
that permits the variation in court culture to be described in a
coherent and comprehensible manner. The four cultures of communal, networked, autonomous, and hierarchical are sufficiently broad to capture the way work gets done in the real
world. Moreover, courts are spread across the four categories
instead of being bunched up in one or two ambiguous categories, such as well and not so well managed.
In addition, the combination of cultures is measurable, avoiding the classification of courts into rigid, wooden, and unrealistic “pure” types. There might be some courts with very dominant cultures, but the culture framework accommodates this
possibility without assuming it holds true everywhere. The
results of measuring culture are a valid and reliable basis for

changing the behavior of judges and managers. By comparing
current and preferred cultures, practitioners can begin to
explore a path, which they control, to greater institutional excellence and a more hospitable work environment for everyone.
The capacity of a court to see the differences between where it is
today and where it wants to be tomorrow enables it to reduce the
problem of changing the way things get done to manageable
proportions. A preferred culture provides a clear and meaningful target to shoot at and also sets the distance from where the
court presently stands to suggest a timetable for making changes
in goals and practices. Simply stated, a preferred culture is the
basis for internally inspired reform that members of a court can
understand.
Finally, the existence of alternative cultures is a prudential
note of caution to externally inspired reform. Outside experts
tend to propound the idea that reforms take on a fairly strict,
programmatic form containing specific elements and prescribed
relationships. Court improvement programs might mention
the possibility of tailoring reforms to local needs and circumstances, but such a modest concession does not take into
account the realities of alternative cultures. This concession fails
to accommodate the fact that every court sees reforms through
its own particular lenses. Consequently, if a reform incorporates
only a particular cluster of values on how work should get done,
receptivity to the reform will be limited to particular types of
cultures and diminish the prospects for widespread diffusion of
new ideas. Hence, reformers need to consider how courts can
proceed in alternative ways to approximate a desired goal and
practice.
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SOCIAL SCIENCE FOR (AND IN) THE COURTS

Does a Judge’s Religion
Influence Decision Making?
Brian H. Bornstein & Monica K. Miller

ike many other Americans, judges can have deep-seated
religious convictions. Although their religious beliefs certainly do not interfere with their job performance most of
the time, judges’ religion can occasionally become problematic. Witness, for example, the case of Alabama Supreme Court
Chief Justice Roy Moore, who was removed from office in 2003
after he placed a 5,300-pound monument of the Ten
Commandments in the rotunda of the state judicial building
and refused to remove it despite being ordered to do so. He
installed the monument “in order to remind all Alabama citizens of, among other things, his belief in the sovereignty of the
Judeo-Christian God over both the state and the church.”1
Religion, and its relationship to judges’ attitudes, also comes
up in the judicial nomination and confirmation process. This
is especially true with regard to the U.S. Supreme Court, which
for many years had purported Catholic and Jewish seats.2
An emphasis on religion in choosing judges naturally presupposes the existence of a relationship between the particular
religion that a judge practices and the judge’s decisions.3 For
example, will Jewish judges be more lenient toward criminal
defendants than Protestant judges? Will evangelical judges
favor the death penalty? One might expect judges, as professionals deciding a large number of cases, to be able to ignore

L

extralegal factors such as their religious beliefs, yet two aspects
of judges’ religion suggest that it is a significant concern and at
least as likely to influence their decisions as jurors’ decisions.4
First, judges are solitary decision makers, so any influence of a
judge’s religion would not be diluted by countervailing religious (or nonreligious) influences as it would be for one juror
among many.5 Second, judges rule on matters of law as well as
determining factual matters. This opens up a new arena for
possible religious influence as the legal questions might themselves contain explicit or implicit religious elements (e.g., separation of church and state).
Most of the research that has been conducted on the relationship between judges’ religion and their decisions focuses on
appellate judges.6 There is a growing consensus that appellate
judges’ attitudes and beliefs are important predictors of their
decisions.7 This attitudinal model holds that an appellate court,
such as the U.S. Supreme Court, “decides disputes in light of
the facts of the case vis-à-vis the ideological attitudes and values of the justices.”8 The attitudinal model is closely related to
the social background and extralegal models of judicial decision
making, which encompass a wide variety of demographic and
experiential variables, such as religion.9 Religion is undoubtedly one important factor—albeit only one of many social back-

Footnotes
1. Glassroth v. Moore, 335 F.3d 1282, 1284 (11th Cir. 2003).
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an attempt to establish an evangelical seat on the Court. Noam
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MILLER, supra note 3, Ch. 3-5.
5. This is obviously less true for appellate judges, who decide cases
as a group. Although judicial conferences might resemble jury
deliberations in some respects, individual judges are nonetheless
considerably more autonomous than individual jurors (e.g., each
judge can write his or her own opinion).
6. For a discussion of the relationship between trial court judges’
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ATTITUDINAL MODEL REVISITED).
8. Segal & Spaeth, supra note 7 at 65. Segal and Spaeth contrast the
attitudinal model with the legal model of judicial decision making,
whereby the court decides disputes “in light of the facts of the case
vis-à-vis precedent, the plain meaning of the Constitution and
statutes, the intent of the framers, and a balancing of societal versus constitutional interests.” Id. at 64.
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ground characteristics—influencing judges’ attitudes, values,
personalities, and ideologies.10 The most obvious examples are
probably the Catholic Church’s stances on abortion and the
death penalty, but religion doubtlessly influences case-relevant
attitudes in more subtle ways as well.11
EMPIRICAL FINDINGS

Several quantitative analyses of appellate court decisions—
including, but not limited to, the U.S. Supreme Court—provide support for the attitudinal model in general.12 Attitudes
are important not only in determining the disposition of cases,
but also in the selection of cases (i.e., granting of certiorari)
and assignment of majority-opinion writing duties.13 Attitudes
are especially likely to matter in certain types of cases or ones
in which the appellate court is closely divided.14 For example,
Wrightsman found that ideology (i.e., liberalism vs. conservatism) predicted Supreme Court justices’ votes better in cases
involving criminal defendants’ or prisoners’ rights than in
other kinds of cases.15
Not all of these studies included judges’ religion as a social
background variable, but several have. Nagel conducted a
study of judicial decisions as a function of judges’ religion
(among other social background variables), using as a sample
313 judges of state and federal supreme courts for the year
1955.16 There were too few Jewish judges in the sample for
comparison purposes, so the comparison was limited to
Protestant (mostly Methodist, Presbyterian, Episcopalian, and
Baptist) versus Catholic judges. He found that Catholic judges
were significantly more likely than Protestant judges to show a
liberal voting pattern in nonunanimous cases for 4 (of 15 total)

an Integrated Model of Judicial Voting Behavior, 20 AMER. POL. Q.,
147 (1992).
10. See Champagne & Nagel, supra note 7; Stephen M. Feldman,
Empiricism, Religion, and Judicial Decision-making, 15 WM. &
MARY BILL RTS. J. 43 (2006); Raul A. Gonzalez, Climbing the Ladder
of Success: My Spiritual Journal, 27 TEX. TECH L. REV. 1139 (1996);
KENT GREENAWALT, PRIVATE CONSCIENCES AND PUBLIC REASONS
(1995); Ulmer, “Social Background,” supra note 9. There are several difficulties with attempting to use judges’ religious identification as a predictor of their decisions. See Tracey E. George, Court
Fixing, 43 ARIZ. L. REV. 9 (2001). For example, adherents of any
religion vary widely in their degree of observance and particular
beliefs, often going against their religion’s official doctrine (e.g.,
many American Catholics’ pro-choice stance on abortion), and
religious groups’ status and perspective change over time (e.g., the
Catholic church’s evolving stance on capital punishment).
11. Recent Catholic nominees for federal judgeships, including
Supreme Court nominees, have been questioned about their position on issues where the Catholic Church has taken an official
stance, such as abortion and capital punishment. E.g., Sanford
Levinson, The Confrontation of Religious Faith and Civil Religion:
Catholics Becoming Justices, 39 DEPAUL L. REV. 1047 (1990;
reprinted in SANFORD LEVINSON, WRESTLING WITH DIVERSITY
[2003]); Sanford Levinson, Is It Possible to Have a Serious
Discussion about Religious Commitment and Judicial
Responsibilities? 4 UNIV. ST. THOMAS L.J. 280 (2006). As a rule, they
have been evasive and/or relied on legal precedent in responding,
refusing to allow their personal beliefs to become part of the
process.

types of cases: those involving criminal matters, business regulation, divorce settlement, and employee injury.17 Protestant
judges were more liberal in none of the case types.
Goldman likewise compared Catholic and Protestant appellate judges, using as a database all nonunanimous decisions by
U.S. Courts of Appeals from 1965 through 1971.18 He categorized the legal issues somewhat differently from Nagel, but the
results were generally consistent: Catholic judges were more
liberal in certain types of cases, in the sense of being more likely
to side with injured persons and to vote for the economic
underdog. Protestant judges were never more liberal, and religion exerted no influence in a number of types of cases. Again,
there were too few Jewish judges to include in the statistical
analyses, but their median scores were more liberal than both
Catholics and Protestants for virtually all kinds of cases.
Other studies have focused on a narrower spectrum of
cases. For example, Pinello analyzed all published appellate
court decisions (state and federal; N = 468) from 1981-2000
that dealt with issues falling under the rubric of “gay rights.”19
The findings varied somewhat depending on the legal issue
and type of court (e.g., intermediate appellate court vs. court
of last resort), but overall, Jewish judges were relatively liberal
compared to Protestant judges, whereas Catholic judges were
relatively conservative in dealing with these issues.
Songer and Tabrizi examined the votes of state supreme
court justices on three issues—death penalty, gender discrimination, and obscenity—from 1970 to 1993.20 They classified
judges as Evangelical Christian, mainline Protestant, Catholic,
or Jewish. Even after controlling for a number of other variables (e.g., party affiliation, prosecutorial experience), judges’

12. E.g., GLEN SCHUBERT, THE JUDICIAL MIND REVISITED: PSYCHOMETRIC
ANALYSIS OF SUPREME COURT IDEOLOGY (1974); Segal & Spaeth,
supra note 7; Lawrence S. Wrightsman, The Psychology of the
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13. SEGAL & SPAETH, supra note 7.
14. WRIGHTSMAN, supra note 12.
15. WRIGHTSMAN, supra note 12.
16. Stuart S. Nagel, “The Relationship Between the Political and
Ethnic Affiliation of Judges, and Their Decision-making,” in
JUDICIAL BEHAVIOR: A READER IN THEORY AND RESEARCH (G. Schubert
ed., 1964); see also STUART S. NAGEL, THE LEGAL PROCESS FROM A
BEHAVIORAL PERSPECTIVE (1969).
17. “More liberal” was defined as voting for the criminal defendant,
the administrative agency, the wife, and the employee, respectively.
18. Sheldon Goldman, Voting Behavior on the United States Courts of
Appeals Revisited, 69 AMER. POL. SCI. REV. 491 (1975); see also
Sheldon Goldman, Voting Behavior on the United States Courts of
Appeals, 1961–1964, 60 AMER. POL. SCI. REV. 374 (1966).
19. DANIEL.R. PINELLO, GAY RIGHTS AND AMERICAN LAW (2003). The
cases covered lesbian/gay family matters (including same-sex marriage), sexual orientation discrimination, gays in the military, consensual sodomy and solicitation laws, and free speech/association
of gays and lesbians.
20. Donald R. Songer, & Susan J. Tabrizi, The Religious Right in Court:
The Decision Making of Christian Evangelicals in State Supreme
Courts, 61 J. POL. 507 (1999).
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religion was strongly associated with their voting behavior.
Evangelical judges were significantly more conservative than
judges from other religious backgrounds in all three types of
cases—that is, they more often voted to uphold the death
penalty, maintain the gender gap, and restrict free speech in
obscenity cases. Jewish judges were consistently the most liberal; mainline Protestant judges were liberal on the death
penalty and obscenity, but less so on gender discrimination
(though they were still more liberal than evangelical judges).
Of the various groups, Catholic judges’ behavior varied the
most depending on the issue: They were liberal on gender discrimination, in the middle on the death penalty, and nearly as
conservative as the evangelical judges on obscenity. Thus,
there are differences among Protestant Christian faiths as well
as between the major religious classifications.21 This finding
makes sense in light of the wide diversity of beliefs among different Protestant denominations.
The U.S. Supreme Court receives special scrutiny in many
respects, and the relationship between judges’ personal attributes and their decisions is no exception. At a superficial level,
there seems to be little evidence that Supreme Court justices’
religion is directly associated with their decisions. Catholic justices have ranged from very conservative (e.g., Butler, Scalia,
Thomas, Alito) to very liberal (e.g., Murphy, Brennan), and
Perry maintains that “Catholics on the Court have exhibited an
exaggerated degree of religious impartiality.”22 For example,
Frank Murphy, perhaps the most devout of the 19th and early
20th century Catholic justices, upheld the doctrine of churchstate separation even when it went against Church doctrine.23
However, empirical studies that have focused on specific
RECOMMENDED READING
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21. By “major religious classifications,” we mean the most common
taxonomy of Catholic, Protestant, and Jewish. It would be interesting to see where judges from non-Judeo-Christian religions,
such as Islam, fall on the spectrum, but no sample to date has
included enough such judges for analysis.
22. PERRY, supra note 2 at 46.
23. Thomas C. Berg & William G. Ross, Some Religiously Devout
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25. Although this result supports the social background model, it
should be noted that the sample was relatively small (14 justices),
and only 3 of the justices were non-Protestant. Two were Catholic
(Murphy and Brennan), and one was Jewish (Frankfurter). In
their analysis of Supreme Court voting behavior in civil-rights and
economics cases over a longer time period (1916-1988), Tate and
Handberg found no difference between Protestant and non-
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issues suggest the existence of a relationship between judges’
religion and case outcomes. For example, Ulmer analyzed the
voting behavior of the 14 justices who sat on the U.S. Supreme
Court from 1947-1956.24 He found that non-Protestant justices
were less likely than Protestant justices to support the government (means of 28% and 48%, respectively).25 This pattern of
findings has been replicated cross-nationally.26 Catholic U.S.
Supreme Court justices differ from their Protestant brethren in
some procedural respects as well as on substantive matters in
that Catholic justices are more likely to write dissenting opinions.27
JUDGES’ RELIGION AND RELIGIOUS-FREEDOM CASES

The empirical studies described above suggest that judges’
religion matters in some types of cases but not others. One
might reasonably expect it to matter most in cases that are
directly concerned with religion, such as those that deal with
the religious-liberties clauses of the First Amendment (i.e.,
Free Exercise and Establishment). Several studies of judicial
decisions in religious-liberties cases have addressed, among
other factors, the role played by a judge’s own religion.
In what is perhaps the earliest such study, Sorauf analyzed
67 church-state separation cases decided by high appellate
courts (both state and federal) from 1951-1971.28 Sorauf found
that judges’ religion was strongly associated with their behavior in these cases: “Nothing explains the behavior of the
judges in these church-state cases as frequently as do their own
personal religious histories and affiliations. Jewish judges vote
heavily separationist, Catholics vote heavily accommodationist, and Protestants divide.”29 The pattern was strongest in
nonunanimous appellate cases, where Jewish judges voted for
separation 82.4% of the time, compared to 56.1% for conservative Protestants (e.g., Baptist, Methodist), 48.7% for liberal
Protestants (e.g., Episcopalians, Presbyterians), and 15.6% for
Catholics; but the trend was present in unanimous appellate
cases and for trial court judges as well.
Yarnold examined all cases in the federal circuit courts from
1970-1990 that concerned religious liberties (N = 1,356).30
Judges represented a wide range of religions, including

Protestant justices. C. Neal Tate & Roger Handberg, Time Binding
and Theory Building in Personal Attribute Models of Supreme Court
Voting Behavior, 1916-88, 35 AMER. J. POL. SCI. 460 (1991).
26. Catholic justices on the Canadian Supreme Court were more liberal than non-Catholic justices in both civil-rights and economics
cases. C. Neal Tate & Panu Sittiwong, Decision Making in the
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Across Nations, 51 J. POL. 900 (1989).
27. S. Sidney Ulmer, Dissent Behavior and the Social Background of
Supreme Court Justices, 32 J. POL. 580 (1970). The behavior of
some of the current Catholic justices, such as Thomas and Scalia,
would appear to continue this tradition.
28. FRANK J. SORAUF, THE WALL OF SEPARATION: THE CONSTITUTIONAL
POLITICS OF CHURCH AND STATE (1976).
29. Id. at 220.
30. Barbara.M. Yarnold, Did Circuit Courts of Appeals Judges Overcome
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Catholicism, Judaism, and a number of Protestant denominations. The dependent variable was whether the decision was
beneficial to religion, in the sense of promoting litigants’—
regardless of which side they were on—ability to practice their
faith. Yarnold found that, except for Lutherans, all judges
(including the nonreligious ones) generally adopted a pro-religion position.31 However, Catholic and Baptist judges were significantly more likely than other groups to rule in a pro-religion fashion.
Sisk and colleagues partially confirmed these findings in a
similar, more recent study that examined all published decisions (N = 729) in religious-liberties cases in the federal courts
(district courts and Courts of Appeals) from 1986-1995.32
They categorized judges as Catholic, mainline Protestant (e.g.,
Presbyterian, Episcopalian, Methodist), Baptist, Other
Christian, Jewish, Other, or having no religious affiliation.33 In
addition to coding judges’ religion, they also coded claimants’
religion and the religious demographics of the community
where the judge maintained chambers (specifically, the
Catholic and Jewish percentages in the community, the total
adherence rate to any religious group, and a score for the community’s religious homogeneity).
They concluded that “the single most prominent, salient,
and consistent influence on judicial decision making was religion—religion in terms of affiliation of the claimant, the background of the judge, and the demographics of the community.”34 Specifically, Jewish judges and judges from “non-mainstream” Christian denominations (i.e., neither Catholic nor
mainline Protestant) were significantly more likely to approve
of accommodation requests in free-exercise cases. Jewish
judges were also significantly more likely to uphold claims
challenging governmental acknowledgment of religion under
the Establishment Clause, even when controlling for variables
such as party affiliation and ideology.35 The behavior of
Catholic judges was less straightforward. Catholic judges differed from mainline Protestant judges but only in cases raising
certain kinds of issues, such as school-accommodation cases
(where they were more receptive) and cases challenging government aid to parochial schools (where they were less receptive). With respect to the community variables, Sisk and colleagues found that judges living in more religious communities
were more liberal, in the sense of voting for claimants in both
free-exercise and establishment cases (i.e., supporting accommodation in the former and separation in the latter).36 Judges
were also more liberal as the percentage of Jews in their community increased.37

CONCLUSION

31. Lutheran judges’ tendency to take an anti-religion position in
deciding these cases was not statistically significant.
32. Gregory C. Sisk et al., Searching for the Soul of Judicial Decision
Making: An Empirical Study of Religious Freedom Decisions, 65
OHIO ST. L. J. 491 (2004).
33. Most “other Christians” simply identified themselves as
Protestant, whereas “other” religions included Unitarians and
Mormons.

34. Sisk et al., supra note 32 at 614.
35. Id. at 582.
36. Id. at 585-91.
37. Id. at 590.
38. See, e.g., Ruth B. Ginsburg, Introduction, in THE JEWISH JUSTICES OF
THE SUPREME COURT REVISITED: BRANDEIS TO FORTAS

Judging is often portrayed as a dispassionate exercise based
on facts and legal precedent; but empirical scholarship on
judges shows that psychological, attitudinal, and background
factors play a part in the process as well. On the whole, there
appear to be systematic differences in judges’ decision making
as a function of their religion. Jewish judges, on average, are
consistently more liberal, arguably because of their stronger
identification with the downtrodden and disenfranchised,
owing to their own outsider status.38 Catholic judges’ liberalism varies more as a function of the individual (compare, e.g.,
Brennan vs. Scalia) and the issue, with Catholic judges being
more liberal than non-Catholics on some issues but more conservative on others. One explanation of this pattern is that the
Catholic Church has taken an explicit position on many social
policy issues, to which the majority of pious Catholics adhere.
Yet there is no “official Jewish position” on these same issues,
freeing Jewish judges to side with the underdog across a range
of different types of cases. Evangelical judges are relatively
conservative. Mainline Protestants, who serve as the reference
group in the majority of studies, are harder to characterize,
which is not surprising given the high diversity of denominations and beliefs in such a broad classification. The pattern of
findings characterizes both cases where religion is explicitly at
issue, as in religious-freedom cases, and cases where religion is
totally irrelevant. Thus, religion is yet another factor to consider in trying to understand and predict judges’ decisions.
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Problem Solving and Prevention
by General-Jurisdiction Judges
©

Thomas D. Barton•

S

tate court systems have done much in recent years to
deepen their “problem-solving” qualities. Across the
country, courts have adopted court-annexed mediation
programs and developed a variety of specialty courts tailored to
drug and alcohol abuse, domestic violence, mental health,
homelessness, and sexual offenders.1 These innovations have
broadened the scope in which legal problems are understood
and deepened the level of engagement between legal system
personnel and claimants/defendants. They have spawned
thoughtful reflections by judges and lawyers about the impact
and effectiveness of legal institutions and methods as exemplified by the Therapeutic Jurisprudence2 and Comprehensive
Law3 movements.
“Preventive Law” could be considered the next frontier for
American courts. Although Preventive Law is making steady
progress within the practicing Bar, implementation of its concepts are especially challenging for the judiciary. Yet its simple
truths are enduringly appealing for every part of the legal system. Why should the pain and expense of an injury be endured
if it could have been averted? It is almost always easier and
cheaper to prevent a dispute than to fight over it. This essay
explores the prospects and obstacles for general-jurisdiction
judges to participate in the movement toward preventing legal
problems as well as in resolving them well and creatively.
The essay begins by connecting problems with procedures
generally, describing the importance of a good fit. Part II suggests, however, that in recent years, legal problems have taken
on new shapes that strain the seams and buttons of traditional
adjudication. ADR and Problem-Solving Courts may have
evolved precisely as a way of grafting new procedures onto
changing legal problems. Part III identifies how Preventive Law
differs from Problem Solving, and some rule-of-law obstacles
that confront judges who may wish to employ stronger preventive methods. Finally, the essay explores how judges might participate in Preventive Law within their traditional powers and
jurisdictional authority.

I. THE CO-EVOLUTION OF PROBLEMS AND
PROCEDURES

Problem Solving and Preventive Law have much in common.
They share the premise that the demands made by problems
shape the procedures that evolve to solve those problems.4
Both ways of thinking, in other words, assume that procedures
develop their particular methods so as to respond to the features of particular sorts of problems. Ideally, for every human
problem, a procedure has been developed that will provide an
effective, efficient, and just resolution of that problem.
Here is an example of a procedure that is nicely adapted to a
problem.5 Most sporting events face the initial question of
whom should begin the action, and whom should respond to
that starting initiative. Which team, in other words, should
kick off and which team should receive? One procedure for
addressing this problem is broadly accepted: an umpire flips a
coin at the center of the field, while being observed by representatives of both teams. The coin-flip is effective because
although the procedure produces only a crude outcome (either
Team A or Team B kicks off), that is all the problem demands.
However humble, the procedure of flipping a coin adequately
addresses the demands of this simple problem. It is also efficient: it requires little time and is available even in sand-lot
games by children. It is fair, just, and trustworthy because it
uses a transparently generated random selection that cannot
readily be manipulated.
Flipping a coin works well for starting athletic events, but
obviously is not suitable for all problems nor all problems that
require a solution with a clear selection between two opposing
possibilities. The choice of electing the President of the United
States demonstrates the limitations of the appropriateness of
the coin-flip procedure. Although (realistically) choosing a
President is a binary choice between the Republican and the
Democratic party candidates, no one would imagine a coin-flip
to be appropriate in addressing this particular problem. We
instead rely on another breakthrough in the invention of procedures to address problems: Democracy.
Most adjudicated legal problems are resolved by a binary
judgment between plaintiff/prosecutor and defendant. In that

© Thomas D. Barton, 2009. All rights Reserved
Footnotes
• Portions of this article are excerpted from or otherwise based on
the author’s book PREVENTIVE LAW AND PROBLEM SOLVING:
LAWYERING FOR THE FUTURE (Vandeplas Publishing, 2009) (hereafter “LAWYERING FOR THE FUTURE”).
1. For fine descriptions and analyses of Problem Solving Courts, see
SUSAN GOLDBERG, JUDGING FOR THE 21ST CENTURY: A PROBLEM-SOLVING APPROACH (National Judicial Institute of Canada, 2005) (hereafter “JUDGING FOR THE 21ST CENTURY”); DAVID B. WEXLER AND
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BRUCE J. WINICK, JUDGING IN A THERAPEUTIC KEY: THERAPEUTIC
JURISPRUDENCE AND THE COURTS (2003) (hereafter “JUDGING IN A
THERAPEUTIC KEY”).
See, e.g., DAVID B. WEXLER AND BRUCE J. WINICK, LAW IN A
THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE
(1996); JUDGING IN A THERAPEUTIC KEY, supra, note 1.
See Susan Daicoff, Law as a Healing Profession: The “Comprehensive
Law Movement,” 6. PEPP. DISP. RESOL. L. J. 1 (2006).
See LAWYERING FOR THE FUTURE at 205–225.
This example is discussed Id., at 33–36.
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respect we could employ a coin-flip. But of course we do not
do so because just as in the election of our leaders, we value the
quality of information and deliberation that a coin-flip cannot
supply. For problems traditionally set before our courts, the
rules of civil procedure have evolved so as to resolve those
problems accurately, fairly, and transparently.
Traditional litigation is an especially elaborate and refined
procedure. It addresses an immensely broad swath of human
problems and is a foundation for the rule of law. Like democracy, the rule of law is a seminal achievement in the history of
human governance. And judges are its primary guardians. To
my mind, procedural experiments in addressing legal problems
must always heed this cautionary warning: they must not compromise the operation or social trust in the rule of law. 6
Also to my mind, the developments in ADR and ProblemSolving-Courts have not undermined the general-jurisdiction
courts. If anything, both of these developments have arguably
advanced the rule of law. I shall return to this touchstone issue
at the end of the essay, but for now I will simply assert that
recent procedural innovations respond appropriately to a
changing mix of problems presented to the legal system.
II. PROBLEMS PRESENTED TO COURTS:
THEY AIN’T WHAT THEY USED TO BE

The legal system has been expanding its capacity and flexibility in responding to human problems and has done so in ways
that have preserved the public trust in the rule of law. ADR and
Problem-Solving Courts are characterized by stronger reliance
on consent of the parties than on state power; by informal narratives for problem-identification and information rather than
formal pleadings and rules of evidence; by understanding problems and solutions within broader contexts than those suggested
by a strict application of legal rules; by more orientation toward
workable relationships for the future than exclusive concern for
the etiology of past injuries; and by remedies that depend more
on personal accountability than on transfer payments or incarceration.7 All of these qualities arguably cope better with the
demands of many (not all) of the sorts of problems that increasingly make their way to the legal system.

societies in which customary beliefs were stronger and more
widely held. ADR and Problem-Solving Courts are being developed and accepted because they have procedural features that
cope better with these structurally challenging problems that
increasingly characterize modern life.
1. VOLATILITY AND NOVELTY
More contemporary problems are volatile or novel simply
because the rate of social, economic, and technological change
continues to accelerate. To demonstrate this, imagine the sorts
of legal problems that are likely to be more prevalent 20 years
from now. How should, or can, the judicial branch respond to
legal issues raised by global warming; severe misallocations of
water; natural resource depletion; severe immigration pressures
on national boundaries and human trafficking; genetic manipulation; terrorists armed with weapons of mass destruction; the
effects of the steady disintegration of extended and even
nuclear families; and the demands for access to effective and
affordable health care, especially among baby boomers who by
then will be entering frail old age?
Where the background conditions to a problem are volatile,
a judgment rendered based upon the conditions prevailing at
any given moment is like characterizing a video according to a
few still-shots out of the moving context. Capturing the truth
out of any given moment risks failing to see recurring patterns.
Worse, it risks failing to perceive how the justness in applying
legal rules might fluctuate from party to party. And yet the
methods of traditional adjudication are better designed for discrete transactions, for snapshots rather than dynamic environments. Further, where issues are novel, the legal rules that
ground the authority of the court may be sketchy, vague, or
even absent.
The historical genius of the common law is its ability to propose and test proposed solutions to changing circumstances
through a flexible but guiding stare decisis. Yet it is sometimes
difficult for the common law to keep pace. Of course, modern
legislative and executive branch regulations carry much of the
load in dealing with newly emerging problems. Nonetheless,
the judiciary sees its share of these swirling problems, and they
may be without precedent.

A. Changing Attributes of Legal Problems

Make no mistake: more and more, we are asking our judges
to resolve problems that are harder and harder to resolve. As I
elaborate below,8 legal problems are increasingly volatile, novel,
intimate, or recurring. Or, they require complex choices among
regulatory alternatives. All of these properties make a problem
harder to decide, especially with the methods of traditional litigation. That is because traditional courtroom procedures
evolved in response to the problems of simpler times and
places: transactions in agrarian or gradually industrializing

2. INTIMACY
More legal problems also now seem intimate, i.e., embedded
in long-standing basic human relationships. Many components
contribute to this: the decline of the family harmony doctrine,
higher divorce rates, the rise of more complex standards for
awarding child custody, and an increased willingness within
our culture to address problems such as sexual abuse, domestic
violence, and elder abuse.
These problems are more difficult on a number of dimen-

6. The tension between Problem-Solving Courts and “core judicial
values–certainty, reliability, impartiality and fairness” is identified
and well explored by Greg Berman and John Feinblatt in ProblemSolving Courts: A Brief Primer, originally published in 23 LAW AND
POL’Y #2, excerpted in JUDGING IN A THERAPEUTIC KEY, supra note 2,
at 81–85. As the authors caution, these core values “have been
safeguarded over many generations largely through a reliance on

tradition and precedent. As a result, efforts to introduce new ways
of doing justice are always subjected to careful scrutiny.” Id., at
81.
7. See generally, LAWYERING FOR THE FUTURE at 252–278.
8. The changing nature of legal problems is discussed Id., at 254—
256.
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sions. First, it is harder to take in appropriate evidence on these
problems because the witnesses may be underage or intimidated. Further, evidentiary relevance and materiality are problematic because of the give-and-take and emotional episodes
that occur within most intimate relationships. Unlike judging
criminal episodes or singular tortious interactions, judging the
relative health or pathology of relationships is unreliable when
the judge has evidence of only a tiny percentage of the interactions in a long-term or dense relationship. Finally, often the
task at hand in resolving these problems is to create an environment for moving forward. Judges are being asked to manage relationships for the future, entailing predictions and interventions that are far more within the normal realm of psychologists than judges.
3. CHRONIC OR RECURRING PROBLEMS
Although I lack data, my impression is also that more problems are being presented to the judiciary that are recurring.
Examples would be criminality and civil-disorder problems
stemming from drug or alcohol addiction, mental illness, gang
membership, homelessness, or sexual predation. Obviously
illegal behaviors are being performed, and these are the direct
prompts for legal system involvement. But the people engaging
in these illicit activities are doing so for reasons that are particularly resistant to traditional legal remedies. The courthouse and
jailhouse become revolving doors for these folks to enter and
leave repeatedly. Addressing the underlying causes of these
problems is a very different enterprise than traditional legal
judging. Once again they are more in the realm of therapy,
social work, or perhaps urban planning.

who have those problems, and asking whether the underlying
assumptions of traditional adjudication will lead to just outcomes for those people.11
1. RATIONALITY
For example, the law assumes in its resolution of problems
that the people before them are rational in their choices and ability to comport with the law. The law has special provisions for
those who are mentally ill, but the underlying compulsions of
drug or alcohol addiction also impair rationality. The widespread acceptance of drug courts reflects the law’s attempt to
fashion a procedure that better matches these challenges. But
what about problems held by people who are involved in
intensely emotional relationships like sexual intimacy or parenting? Do they display the detached rationality that is necessary
for informed choice? Family courts may represent an institutional response to these situated human qualities, as well as to
particular legal aspects of marital dissolution and child custody.

4. PLANNING DECISIONS: PROBLEMS OF THE
REGULATORY STATE
The mention of urban planning leads me to speculate on one
final category that may be increasing in trial court dockets. These
are problems that stem from the initiatives of the modern regulatory state. Examples would include the siting of a new highway,
or preservation of wetlands and open spaces, or the planned allocation of medical resources. These problems are especially tricky
for the judiciary because they cannot easily be reduced to yes or
no answers about liability. The nature of the problems demands
a processing of information and a form of resolution that do not
correspond to structures traditionally available in adjudication.
Planning decisions entail multiple variables that play against one
another to produce multiple possible outcomes.9 Problems like
this are better suited to the expertise of planners or the decentralized valuations of the market.10

2. SEPARATION
As it addresses problems and pronounces remedies, the law
also assumes that people can be separated one from another.
That is, the law assumes that people are free to move from
whatever troubled relationships may have brought them to
court. These assumptions about the dissolution of social ties
are not always warranted, however, and if so the legal judgment
or remedy may be neither effective nor just. This is another reason why child custody issues, for example, are so difficult. The
court is pronouncing a legal separation of one (or both) parents
from some or all aspects of the child’s life. Emotionally, however, separation is not so easy. This same limitation on separation also accounts for some of the difficulty of domestic violence cases. Separating the parties through a restraining order
is a primary tool of what the law has to offer, but it may not be
what either party really wants. Or, more commonly, separation
may not be economically feasible.
In yet other cases, pronouncing a separation may paradoxically undermine the reasons why people sought legal help for
the problem. Immigration and asylum issues may be examples,
or problems that arise within religious organizations or within
indigenous ethnic groups. The parties may be seeking more
peaceable affairs within a relationship—a relationship of location or a relationship of religious or tribal belonging—rather
than a severing of that relationship. But the traditional methods
of adjudication are not easily suited to supply that. They lack
the proper techniques for getting at the truth within the relationship, or the power to order or supervise an effective remedy.

B. Changing Attributes of People Who Have Legal
Problems

III. HOW PREVENTIVE LAW AND PROBLEM SOLVING
DIVERGE

The paragraphs above explain the emergence of ADR and
Problem-Solving Courts by focusing on the attributes of the
problems modernly presented to the courts. The same phenomenon could be explained instead by looking at the people

9. Id., at 223–225.
10. See generally Thomas D. Barton, The Common Law and Its
Substitutes: The Allocation of Social Problems Among Alternative
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For the sorts of problems described within Part II above, the
techniques of ADR and Problem-Solving Courts may be effec-

Decisional Institutions, 63 N.C. L. REV. 519 (1985).
11. See LAWYERING FOR THE FUTURE at 177-180

CR 45-4

10/6/10

12:19 PM

Page 19

tive and appropriate. These innovations differ from traditional
litigation in how issues are defined, information gathered, decisions reached, and remedies effected.12 Even though they rely
less on legal rules and employ different understanding of the
truth and how it is achieved, neither ADR nor Problem-Solving
Courts seem to conflict with the meaning or strength of the rule
of law. Preventive Law shares much with Problem Solving, but
what separates the two helps to explain why acting preventively
is easier for practicing lawyers than for sitting judges.
Preventive Law seeks to address risks before they become
problems. Preventive Law differs from Problem Solving, in
other words, by intervening earlier in the life cycle of a problem.13 To do so, the preventive thinker must understand the
underlying causes of problems. Those causes are often complex
and subtle, emerging from systemic interactions of personal,
social, and nonsocial environments. Ironically, the more complex the system that generates a risk, the more alternative initiatives might be available to disrupt that potential pathology.14
A biological analogy may be helpful. If a cold virus has
infected Person A, then Person B who is in close contact with
Person A is at risk of sneezing in the near future. If Person B
recognizes the risk in time, however, preventive measures may
be taken that will stave off actual illness. Even in this simple
example, however, a variety of interventions could be effective.
Person B could ask that Person A cover his or her mouth when
coughing. Person B could wear a mask, or simply move out of
range of Person A. Person B could take steps to build up his or
her immune system.
For the preventive thinker, every human problem is nested
originally in a set of interacting connections. The deeper the
understanding of the various social, financial, civic, organizational, moral, or physical connections, the earlier and easier
prevention becomes. Prevention depends on knowledge. The
mechanisms of risks must be understood, the seriousness of the
risks must be assessed, and alternative possible interventions
must be generated and attempted.
The entire preventive inquiry and intervention is done ahead
of any injury. This is crucial for general-jurisdiction judges and
the extent to which they can act preventively because for legal
problems, effective prevention would precede any claim that a
legal rule has been violated. In that respect, Preventive Law
diverges from ADR and Problem-Solving Courts. ADR assumes
the existence of a dispute, which typically erupts out of a claim
of the breach of some legal duty. Problem-Solving Courts similarly presuppose that a problem exists. Indeed, the problem
may have long persisted before the defendant cooperates with a
Problem-Solving Court.
This is not to say that ADR mechanisms and Problem-Solving
Courts do not prevent problems. They do.15 Frequently, they
address an immediate injury, claim, or criminal behavior in such
a way that the problem does not recur.16 Problem-Solving
Courts especially make a conscious effort to address the deeper

causes of the addiction or violence.17 These courts then attempt
to open up opportunities to break the destructive cycle in which
the defendant seems trapped. The court may put the defendant
in touch with social services, therapists, and potential employers. The court will monitor progress (or backsliding) by periodic reappearances to the court.
But something—a proper legal claim or criminal arrest—
must initially prompt the courts to exercise their jurisdiction. In
both court-annexed mediation and Problem-Solving Courts, the
state has properly invoked its power. Thereafter, the matter is
diverted to an alternative format that almost invariably is accompanied by some form of consent by the defendant or parties.
The traditional aim of Preventive Law, by contrast, is to gain
some ability to examine and intervene in an environment at the
risk stage before any matter is brought before the court. That is
what Louis M. Brown, the father of Preventive Law, referred to
as getting the matter while the facts were still “hot.” By that he
meant that the environment was still manipulatable, so as to
avert the path that seems to be leading to actual injury. When
the facts grow cold, generally following actual injury, the range
of possible alternatives shrink. They shrink in part because at
this stage the damage has been done: a cognizable legal claim
has been created.
To some extent, facts are always cold by the time they make
it to a court. How could a court otherwise exercise jurisdiction? If the facts are still hot, a “case or controversy” may not
yet have arisen. And if Preventive Law is effective, it never will.
Preventive Law is traditionally practiced within a law office
as a lawyer counsels a client based on far-ranging conversations
between lawyer and client.18 When those conversations begin,
neither the lawyer nor the client may have any idea about any
particular legal risk. Indeed, there may be none. Brown advocated “periodic legal check-ups” between lawyer and client in
which the lawyer would regularly be brought up to date with all
of the client’s affairs. Much like regular medical check-ups, no
risk may be detected. The inquiries of the physician and
accompanying routine blood tests may turn up no areas for
concern. Or, they may identify early warning signs for which
preventive measures would be warranted. The point, of course,
is to have the risk identified as early as possible so that treatment can be less intrusive and less expensive.
Preventive Law thus stresses the need for early consultation
between lawyer and client. But it also emphasizes the importance for the lawyer to inquire as broadly as possible about the
client’s affairs. The lawyer, by reason of training and experience, can spot legal risks far ahead of when they may be perceived by the client. But to be effective in fashioning suggestions for interventions that may avert the injury, the lawyer’s
knowledge about the client’s larger environments must be
broad. The preventive lawyer must understand legal risks not
in isolation, but as part of a broader system of connections in
the client’s world.

12. For a comprehensive comparison of traditional versus therapeutic
or problem-solving courts court procedures and officers, see the
chart at page 5 of JUDGING FOR THE 21ST CENTURY, supra note 1.
13. See LAWYERING FOR THE FUTURE at 49–54.
14. See Id., at 55–78.

15. See JUDGING IN A THERAPEUTIC KEY, supra note 1, at 9.
16. Berman and Feinblatt, supra note 6, as quoted Id., at 79.
17. Id., at 18
18. LOUIS M. BROWN AND EDWARD A. DAUER, PLANNING BY LAWYERS:
MATERIALS ON A NON-ADVERSARIAL LEGAL PROCESS 49–52 (1976).
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B. Obstacles to Preventive Actions by GeneralJurisdiction Judges

This traditional practice of Preventive Law is not readily
available to a general-jurisdiction judge. Judges in ProblemSolving Courts have, through consent of the parties, assumed a
broad vision over the problem, its resolution, and the prevention of its recurrence. But the original legal jurisdiction of these
judges under state or federal constitutional authority is not in
question. If we set aside Problem-Solving Courts and focus on
general-jurisdiction judges, the scope of preventive practices is
not so broad.
First, as suggested above, traditional general jurisdiction
courts react to claims that summon their authority. That
authority is based on plausible legal rights, as stated in a complaint. Until a legally cognizable claim is stated—which most
often must be based on some actual or imminent injury—
courts may not act. This contrasts with lawyers who, in the private confines of their law offices, may freely counsel the client.
The lawyer may investigate broadly and recommend a variety of
legal and nonlegal preventive measures. In so doing, the private lawyer may communicate directly with potential adversaries or their attorneys.
A judge who became involved in a matter before the proper
lodging of a claim about legal rights or duties would challenge
several assumptions about the rule of law. First, a foundational
principle of the rule of law is the limitation on state authority in
making people answer to courts. That nexus is established
through the idea of due process. How can a general-jurisdiction
judge become legitimately engaged at the stage of legal risk
rather than legal injury? The private lawyer is not an agent of
the state; the judge is clearly part of its embodiment.
Second, Preventive Law is done best through conversations
that are broad as well as early. The lawyer seeks to understand
the client’s affairs as fully as possible. But unfocused inquiries
by a general-jurisdiction judge could further violate traditional
understandings of the relationship between citizen and state.
One important function of formal pleadings is to narrow legal
inquiries as well as provide notice of the proceedings. Tying a
judge’s authority to pleadings avoids Star Chamber-style interrogations.
Relatedly, the adversarial system is still employed within
general-jurisdiction courts. Unless a matter is diverted from
that system, the articulation of legal issues and the application
of legal rules are still premised on the arguments of opposing
counsel. The inquisitorial processes of civil-law judges can create a strong rule of law. But that is simply a different judicial
model from the Anglo-American heritage.
A final challenge to the rule of law stems from the premise
that Preventive Law can intervene in multiple ways in a broadly
envisioned system so as to disrupt pathological interactions or
to enhance the connections to work better toward a client’s

19. But see Berman and Feinblatt, supra note 6, as quoted in JUDGING IN
A THERAPEUTIC KEY, at 82.
20. One significant step, although related only indirectly to prevention, could be to consider the courtroom demeanor eloquently
described in JUDGING FOR THE 21ST CENTURY, supra note 1.
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goals. Where public issues become involved, expansive proactive measures would not only challenge the court’s supervisory
capabilities, but also raise division-of-powers issues about the
relationship of the judicial branch of government to the legislative and executive branches.19
IV. HOW MAY A GENERAL-JURISDICTION JUDGE
PARTICIPATE IN PREVENTIVE LAW?

The goals of Preventive Law have always been worthy. And
as our society becomes more sophisticated about the complex
systems in which risks are born and injuries erupt, Preventive
Law is an idea whose time has come. How, therefore, may a
general-jurisdiction judge participate? Convinced by the logic
of prevention, how can judges act in ways that address risks
before they cause injury?20
Some powers that are traditionally available to judges may be
used for preventive purposes. This assumes, of course, that a
case is properly before the judge. But once that happens, the
judge has inherent powers that can help to uncover the precursors of additional problems. The judge can discover and act
upon some sources of risk, friction, overreaching, and poor
communication. The judge has powers of investigation, referral of issues for public prosecution or to Bar authorities, sanctioning attorneys, dismissal of unworthy claims, and persuasive
authority in judicial-chambers settlement conferences. These
powers may not work as easily or comprehensively as those
available to the private lawyer counseling a client, but they
nonetheless could be helpful and can be exercised well within
the rule of law.
Acting preventively may not always feel comfortable, however, even where exercised under powers that are legitimately
available to judges. In the examples below, consider whether
you would feel authorized, and if so, whether you would feel at
ease in taking the actions suggested.21
Example 1:22
A judge is hearing the fifth example of the same sort
of tort claim; each claim was brought by unrelated plaintiffs, but each claim was brought against the same industrial defendant. In each case, the plaintiff has lost, and
the judge comes to believe it is because the individual
plaintiffs will not be able to muster expert witnesses of
the same caliber as those testifying on behalf of the
defendant. Would it be appropriate for the judge to order
the appointment of an independent neutral expert?
Now suppose that the judge were to attempt to make
such an appointment, but several potential experts contacted had to refuse on conflict-of-interest grounds:
They had previous connections with the defendant or
had been contacted about the case already by the defendant. Would it be appropriate for the judge to order an

21. See LAWYERING FOR THE FUTURE at 297–299.
22. The author is indebted to retired Federal Magistrate James F. Stiven
for his most helpful consultation on all of listed examples. Several
of the alternative possibilities explored in these examples were
supplied and developed by Judge Stiven.
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investigation of the terms and practices by which
research money has been funneled by the defendant over
the past three years into academic institutions whose
employees are now testifying for the defendant or unable
to act as a neutral expert for the court?
Example 2:
In a private-nuisance case, mediation has been tried
and failed. The case is scheduled for trial. When the
judge reads the papers and is sitting in a pretrial settlement conference, the judge gets the strong impression
that this is a grudge match: that the parties are being vindictive and self-destructive; that it is not about the plaintiff needing a remedy, but instead about each party wanting to secure a pronouncement that the other person is
wrong. Suppose, however, that the plaintiff’s claim has
some technical legal merit. Is it appropriate for the judge
in that instance to declare, off-the-record in chambers,
that either the parties come to some compromise, or the
judge will dismiss the complaint? Short of that, is it
appropriate for the judge to schedule multiple settlement
conferences? Delay the trial?
Example 3:
During a medical-malpractice trial, the judge comes to
the suspicion that the defendant, a physician who was
never called to testify, was impaired due to drug abuse.
Before the trial is concluded, a settlement is reached that
the judge is asked to approve. The consequences of the
settlement are that the physician will remain in practice.
Would it be appropriate for the judge to order a physical
or mental examination of the defendant to determine
drug dependency? Could the judge instead require the
defendant, as a condition to the judge approving the settlement, to provide a sealed/confidential certification
from a medical board that the defendant is fit to practice
medicine?
Example 4:
Suppose that a plaintiff has been pursuing a civil
action for sexual discrimination by her medium-sized
business employer on a disparate-treatment theory. The
jury awards damages to the plaintiff. In hearing the testimony, however, the judge believes that the work environment is hostile even though that theory was never
pursued by the plaintiff’s attorney. Would it be appropriate for the judge, following entry of judgment for money
damages in favor of the plaintiff, to further order that
every employee of the defendant undergo gender-sensitivity training on the theory that the risk of future sexual
discriminations should be prevented?

Most of us, judges or lawyers, will reach a point of discomfort in considering the examples.23 Most would see the worth
of preventive action and the legitimacy of the judge’s proposed
action. And yet we know that the stakes are high. The rule of
law is a treasure, and judges have a vital role in its maintenance.
Every society must construct some device for simultaneously advancing two vital social functions: facilitating human
interaction, and protecting people from one another. Both
functions are required for social existence. Historically, however, the two functions have been seen as conflicting: the more
dense the human interaction, the greater the threat to self-protection. This may be conceived as the fundamental social
dilemma. Our society has chosen to balance or manage these
two functions through the rule of law: people are empowered
to interact freely without constraints of caste or inherited role.
But they are strongly protected in those interactions by being
equipped with individual rights, which can be vindicated
through carefully constructed and constrained legal rules and
judicial determinations.
If we broaden the contexts by which the legal system evaluates human problems and accord greater discretion in generaljurisdiction judges to frame, investigate, and remedy problems,
will the protective function of law be compromised? Or the
human-interaction function? Or both?
But could such a broadening of our understanding of the
general judicial role actually strengthen both functions, as
arguably ADR and Problem-Solving Courts have done? It
seems a possibility. Preventive Law imagines that human relationships inside as well as outside of the official legal system
can, as they deepen or intensify, augment human protection. As
Preventive Law presents itself to the judiciary alongside
Problem Solving, these questions are worthy, even if as yet
unanswerable.

Thomas D. Barton is the Louis and Hermoine
Brown Professor of Law at the California
Western School of Law in San Diego, where he
serves as director of the Louis M. Brown
Program in Preventive Law and as the coordinator of the National Center for Preventive Law.
Barton teaches contracts law and problem-solving topics, and he has published articles in the
fields of legal and political philosophy, legal sociology, and problem
solving. He received his J.D. from Cornell University and a Ph.D.
in law from Cambridge University.

23. The adversarial mentality runs deep within our culture, writes
David B. Wexler, in Therapeutic Jurisprudence and the Culture of
Critique, 10 J. CONTEMP. LEGAL ISSUES 263 (1999), as cited in William
G. Schma, Judging for the New Millenium, 37 CT. REV. 4, 6 (2000).
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Only the Really Hard Part of
eCourt Is Really Worth Doing
Michael H. Marcus

S

ome 20 years ago, I released a defendant facing a minor
charge pending his trial, who promptly beat up proprietors in a new attempted robbery. I had no access to information about the defendant’s criminal history. Even today, my
mistakes that are based on inadequate information can allow
tremendous harm to victims, communities, families, and children. I profoundly hope that I’m sending the right people to
prison, to probation under proper conditions, and to the right
providers.1
It is, of course, terrible when someone we release promptly
causes great harm. It is understandable that observers blame
the judge for that harm (even if the judge had no lawful
choice). But our decisions often play out badly over a much
longer period of time. Others may participate along the path to
the harm and spare us at least visible fault, but we still desperately hope that we improve the outcome: a criminal pretrial,
sentence, or probation decision that best protects the community from future criminal conduct; a family custody, dependency, or delinquency decision that leads to the most successful childhood, adulthood, and subsequent parenting; a civil
commitment decision that leads to the highest level of functioning for an impaired citizen; a disposition that helps any victims best emerge from their victimization and serves the legitimate purposes of “just deserts.”2
Technology can bring great convenience to courts: eFiling;
electronic access to content; efficient case and exhibit management; useful access to voluminous social files; and even
improved participation via web forms for self-represented litigants. Yet there are many aspects of courts that threaten success for even this use of technology: diversity of case and user
types, proprietary barriers to interactivity of components, security issues, and the gap between what vendors and court users
know about each other. What vendors and courts know about
each other can determine whether their agreements nourish
productive collaboration or fuel the blame game when things
go wrong.
But serving efficiency and user satisfaction is not a high

enough demand of technology. We must insist that technology
also help us improve the safety of dispute resolution, to reduce
the criminal behavior of those we sentence, to improve the
well-being of communities and the lives of children and families we touch, and to achieve the best outcomes for impaired
citizens we encounter. Outside the rare wealthy states, funding
for court technology competes with such important purposes as
public safety, education, child welfare, mental health, and medical care. In short: the convenience of improved dispute resolution doesn’t take the battle for dollars very far. To warrant funding, court technology must improve our ability to impact the
lives and communities we touch.
This dialog has continued over decades in Oregon’s judicial
branch. On the eve of a budgetary downturn in early 2008 that
might have cost us “Oregon eCourt” funding, some of us
argued that our business case to the legislature ought to be this
vision of eCourt:

The author thanks Oregon Circuit Judge Maureen McKnight, and his
daughter, California attorney Andréa Marcus, for their valuable input
on this article.

bundled within “just deserts.” In rare cases, public values require
doing something that compromises the pursuit of public safety.
Widely held social values demand substantial punishment not
necessary to prevent future crime, for example, in some nonrecidivist DUI vehicular homicides, “opportunistic” intrafamilial
child-sex-abuse cases, and shaken-baby deaths. In most cases,
best efforts at crime reduction also satisfy the legitimate functions
of “just deserts.” See generally, e.g., Responding to the Model Penal
Code Sentencing Revisions: Tips for Early Adopters and Power Users,
17 S CAL INTERDISCIPL L J 68 (2007) (includes A Harm-Reduction
Sentencing Code); see also http://www.smartsentencing.info/
ArticlesonSSP.htm.
3. The testimony is in part on You Tube: http://www.youtube.com/
watch?v=ZoPjMQXQ3Lk.

Footnotes
1. See http://www.smartsentencing.com.
2. My position is not that “just deserts” is an invalid function of punishment but that we tragically allow mainstream sentencing to use
that mere label to avoid accomplishing anything other than a sentence within legal limits, ignoring even the legitimate purposes of
“just desserts.” Responsible sentencing is rare (outside good
treatment and juvenile courts). Sentencing should be required to
employ advocacy, information, and tools to seek public safety and
public values, which include the pro-social functions legitimately
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Oregon eCourt will give courts and judges the tools they
need to provide just, prompt, and safe resolution of civil disputes; to improve public safety and the quality of life in our
communities; and to improve the lives of children and families in crisis.
The word “improve” was seen by some as improvident. But
our Chief Justice Paul De Muniz courageously carried precisely
this torch to the legislature:3 eCourt is worth the money because
it promises a better impact on the communities we serve.
Insufficient access to relevant information explains bad
release decisions, sentences, child placements, and even mental
health placements that can lead to horrible crimes and other
life-changing disasters to victims, children, families, and communities. Improving access to information and tools to reduce
these tragedies has been a critical piece of the justification for
our eCourt funding. Our Chief Justice, our Legislative Fiscal
Office oversight participants, and our quality-assurance vendor
all confirm that this vision is critical to the value of eCourt that
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we have promised to our state in return for financial support.
It has helped sustain funding through the worse economic
times that have followed 2008.
What follows is what we’ve learned so far about pursuing the
eCourt performance that matters most—to us and to those we
serve.
EVEN THE REST IS HARD ENOUGH

It’s probably a good idea to share some of the problems of the
easier parts. Vendors and administrators see justice as an
assembly line designed and managed as an electronic means for
managing workflow. Even the judges who often get called first
into any design meetings are those who also tend to see cases as
part of a fast-flowing set of disputes whose successful handling
is demonstrated by speed; they share with administrators the
view that what matters is that cases be concluded quickly. They
are all most likely to accept the vendor’s presentation of how
interfaces work best and how to process cases as if on an assembly line with efficiency, meaning speed, as the primary goal.
This approach tends to accept the vendor’s view of what the
screen should look like, based on the efficiency mission.
What is being overlooked is that the highest calling of the
judicial process is not speed. The lengthy hearings and trials,
particularly but not exclusively jury trials, are not part of
“workflow,” though they may be supported by workflows. Real
hearings have components totally absent from an assembly line:
ceremony, respect, decision, debate, research, deliberation, and
the various sources of legitimacy for the ultimate decision.
It is, therefore, critical that judges who commonly do
extended hearings and trials participate in early design discussions. Ideally, this includes some judges who have some experience with web design and application customization. Many
have experience with proprietary legal research and web applications. Judges must have a meaningful role in design and setting “requirements” so that costly amendments to agreements
are not necessary to make an application work well in extended
hearings.
An example: The first version we saw for “electronic” court
was for eviction matters. The interface would have a judge
select the case to work on by selecting a day of the docket (in a
fast-track court, the day the judge is using the tool for all cases),
then selecting the case, the beginning and ending dates that
would contain documents of interest to the judge, and then
receive a document on which the judge would fill in some
spaces on and check some boxes, which would then produce a
judgment or an order in the case. The judge may be interrupted
by a “time out” box, in which case the judge would have to log
in again and again navigate to the same position. Without
going into all the details, suffice it to say that it took much work
and money to allow a judge to select a case and gain access to
all of its documents by case number, handle exhibits, write
notes and opinions, and not have to worry about timing out
and having to renavigate through an interface designed for an
assembly line while trying to perform the legal analysis and participate in the human interaction that produce the most impor-

4. The “silo effect” phrase currently popular in business and technology communities describes a dysfunctional isolation of per-

tant part of the administration of
What is being
justice in terms of dispute resooverlooked is
lution.
It is a challenge to ensure that
that the highest
court technology is making techcalling of the
nology convenient for judicial
users beyond the “workflow” to judicial process is
support major hearings without
not speed.
distracting judges from the
important human interactions. But the challenge is far greater
and more important: technology must be used to its full potential to improve our impact on our communities. What follows
is what we’ve learned so far about pursuing the eCourt performance that matters most— to us and to those we serve.
SILOS, OCM, PMBOK®

Silos
We all tend to restrict our focus to core functions, now commonly addressed as “silos,”4 separated from others’ pursuits in
their silos within the courthouse. Achieving the highest purposes of eCourt technology requires transcending such limited
objectives as these:
Judges: close cases efficiently, reach a reasonable and lawful
result, attribute outcomes to whatever agency is involved— collections, corrections, probation, judgment-enforcement
processes, child and family services. Avoid embarrassment,
criticism, and reversal on appeal.
Administrators: keep the calendar running smoothly, limit
wasted time, avoid set-overs, keep users happy, and reduce the
number cases unnecessarily returning for further attention.
Avoid embarrassment and criticism.
Staff: calendar matters for the docket accurately; get the files
(electronic or paper) where they need to be when they are
needed; afford access to files; get new orders and materials into
files and make them accessible to those who rely on them for
the next step; be sure that sealed materials are not wrongly
revealed; avoid criticism.
Technology workers: Support the technological infrastructure that increasingly supports functions that the rest of us rely
so heavily upon but usually notice only when something goes
wrong: filing, scheduling, communication, case management,
transcript and exhibit access, video and teleconference sessions,
collections and accounting, administrative and judicial conferencing, and security from unauthorized modification or access
to non-public material. Supporting this growing set of functions is the easiest source of pride in serving courts with technology—and in avoiding criticism.
Law clerks: Get the right memo to the judge to get the decision made well, quickly and without ultimate embarrassment.
Avoid criticism.
Facilities staff: Protect the safety of the process, the comfort
of the participants, and whatever calming dignity the facilities
and their maintenance can bring to difficult occasions. Avoid
criticism.

ceptions and skill sets within separate departments in an organization.
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OCM
The “organizational change
management” (OCM) part of any
technology court project must be
much more than just getting the
courts to accommodate technology’s needs. OCM must also get
the bulk of all of our colleagues—all of our judicial,
administrative, support, and
technical colleagues—to expect
to use technology to improve the lives we should be improving.
We need to revisit basics to achieve such an ambitious result.
Though partner perspectives (lawyers, providers, vendors, agencies) vary and are important, I will focus on our colleagues
within the judicial branch of government.
The judicial system is worthy of job satisfaction in spite of the
imperfections that are inherent in any human institution. There
is ample consensus that what we do, with and without juries,
provides tremendously valuable services when they are needed:
unbiased delivery of justice, the rule of law, and dispute resolution. Jury trials, though imperfect, provide the purest form of
government of, by, and for the people: jurors are selected for
absence of bias, decide cases based on what comes to them in
court and on the record, cannot be lobbied, do not run for the
office of juror, cannot accept campaign contributions, and are
interested only in achieving a just and lawful result.
This is the foundation of job satisfaction that must fuel our
pursuit of the valuable purposes of the eCourt vision—to
improve the lives and communities we touch.
PMBOK®5
PMBOK® is an internationally respected set of concepts
employed by our Legislative Fiscal Office (LFO) to maximize
our chances of succeeding in building a court technology
upgrade. Due to local and national examples of how easily
eCourt projects stumble, LFO required us to produce the documents designed to maximize the likelihood of our success.
However critical this effort is,6 we can’t expect that making
documents say the right things will ensure that we will accomplish the right things. But LFO firmly agrees that we must
“make sure that ‘Oregon eCourt will give courts and judges the
tools they need to provide just, prompt, and safe resolution of
civil disputes; to improve public safety and the quality of life in

our communities; and to improve lives of children and families
in crisis.’”
One of the important PMBOK® tools is a “risk matrix” that
monitors risks to the overall program as well as to its components, which include enterprise content management (ECM),
Web Portal, Intranet, Servers, Integration, case management,
eFiling, and OCM. The risk presented by “silo” hurdles is perfectly illustrated by this scenario:
We identified a risk titled “vision dissipation” and assigned it
to OCM.7 The fate of the “vision dissipation” risk itself soon
appeared to doom pursuit of the vision. The risk was treated as
if it belonged only to OCM; it effectively disappeared from risk
matrices assigned to projects because it was relegated solely to
the “program” and not to its projects. The risk was assessed as
too low to appear on any risk matrices presented to governance
committees. The eCourt vision reached some text in most of the
many documents created to comply with PMBOK® but had no
apparent connection to the rest of the project each document
described. Even OCM documentation suggested that merely
stating the vision was all that was required. Every document
could comfortably be read as seeking only efficiency, convenience, and user satisfaction. All implications were that the
hardest part—improving our impact on public safety, community well-being, and rational allocation of correctional and social
resources driven by our dispositions—was not the responsibility
of court technology. Of course, the vision can only be achieved
if each component of eCourt embraces and pursues the vision; it
simply cannot be achieved on a “program level” unless the components are engaged and integrated in its pursuit.
What paperwork must do at the very least is this: (1)
Demonstrate with reasonable prominence how the document
and its subject relates to pursuit of our vision; (2) Never be easily readable as deeming our program sufficient if it merely serves
efficiency of court operations and user convenience.8
We know that OCM is not just about getting the courts to
accept and accommodate the needs of new court technology;
we know that integration is not just about getting the many
components of court technology to play well with each other.
All of this is hard, but the hardest part of all is the most valuable—transcending silos and achieving cultural changes necessary to get us all to embrace and use court technology to
improve our impact on the lives and communities we touch as
well as the efficiency of our processes and the convenience of
our constituents.

5. Project Management Book of Knowledge (PMBOK®) is a proprietary standard for successful management of a wide range of projects, certainly including technology projects.
6. We’ve expended considerable resources to drafting and vetting
over 84 significant documents to meet LFO’s requests. This work
has necessarily competed with energy otherwise devoted to building eCourt.
7. The matrix describes the risk as “Losing sight of connection to
eCourt’s vision to give courts and judges the tools they need to
provide just, prompt, and safe resolution of civil disputes; to
improve public safety and the quality of life in our communities;
and to improve lives of children and families in crisis.” If we don’t

avoid the risk, “eCourt does not deliver just, prompt, and safe dispute resolution, improved public safety, or improved quality of life
in communities or for children or families in crisis,” and we risk
“[l]oss of legislative support and continued funding based on the
vision’s promise.” The matrix then outlines how we should manage the risk: “Ensure vision is clearly stated in all presentations
and foundational documents for the Oregon eCourt Program;
Ensure that the vision drives tactics, strategy, and implementation
in all phases of eCourt upon which fulfillment of the vision
depends.”
8. Oregon’s eCourt’s governance committees have adopted these
requirements as an eCourt document protocol.

Jury trials,
though imperfect,
provide the
purest form of
government of,
by, and for the
people . . . .
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PURSUE THE VISION THROUGH COLLABORATION
WITH TREASURED COLLEAGUES

Collaboration
We cannot achieve the vision without transcending silos
because none of us has all the skills, information, or perceptions we need. Judges are generally not aware of the rapid
expansion of technology tools, applications, and benefits, so we
are hardly in the position to identify what “requirements”
would best meet our needs. Technological workers are generally not focused on what judges actually do or how our decisions impact people, lives, and communities, so they are hardly
in a position to identify what “requirements” would best meet
our needs to improve that impact. We need to collaborate, and
we surely can benefit from outside help.9
We all mean well. Here is what judges bring to our ongoing collaboration:
We increasingly depend upon court technology when doing
our jobs: handling papers, filings, scheduling, official records,
exhibits, jury assignments, enforcement of orders, communicating with counsel, agency partners in criminal cases, family
and juvenile matters, and such routine business partners as title
companies, collections enterprises, and even vital statistics
agencies. We tend to notice our many technology colleagues
only when something goes wrong, and only until it is fixed so
we can take them for granted again. Glitches can delay trials,
lose critical witnesses, inconvenience jurors, inefficiently allocate court resources, frustrate users, and tarnish users’ sense of
justice by the burden of its processes.
Judges should not gather information not offered by litigants
during the decisional parts of trials and hearings. Navigating
between decisional and dispositional functions in of all sorts of
civil, probate, criminal, juvenile, and family cases is not always
easy, but there is no doubt: (1) judges often cannot do the best
we should in dispositional phases by relying solely on information provided by advocates; and (2) even when judges should
see only information provided by litigants, others often should
see much more, such as those whose role is to advocate for an
outcome or to provide safety in and out of court.
Judges often know what is at stake in the decisions we make.
Even judicial colleagues who most fiercely resist judicial performance measures, or complain of lack of resources or wisdom

9. Many resources are available, such as the many local correctional
agencies committed to evidence-based practices; the criminal justice commissions of such states as Illinois, Virginia, Missouri, and
Oregon; The Justice Management Institute; A Framework for
Evidence-Based Decision Making in Local Criminal Justice
Systems (I’ve been on the National Advisory Committee related to
this project); the Crime and Justice Institute’s EBP (Evidence
Based Practices) Box Set Papers; The Center for Effective Public
Policy; The Pretrial Justice Institute (among other wonderful
innovations is using pretrial release processing to assess risk and
need in a way to pass up the chain in the event of conviction, sentencing, and supervision in custody or on supervision instead of
or after incarceration).
10. For example, a 2008 poll by the Oregon Criminal Justice
Commission found that 89.3% of responding Oregon judges
agreed that an upcoming risk assessment tool will be useful for all

brought by others to the tasks
Judges have
between our decision and the
next disaster, hope to produce expressed hunger
the best impact they can on
for the type of
those whose lives we touch.
information that
What we really want is lurking
can help us do
beyond such realities as these:
Judges who preside in treata better job
ment courts across the country
to serve public
are profoundly transformed by
safety.
the experience;
Family and juvenile judges
vigorously strive so as to serve children and families in partnership with agencies;
Judges commonly personally volunteer to assist agencies
devoted to the welfare of children, families, and the impaired;
Judges have expressed hunger for the type of information
that can help us do a better job to serve public safety.10
Collaboration—the pieces of the eCourt vision
We need to start with “person-linked data.” Vendors now
commonly claim this capability, but we need to ensure that
their algorithms are up to the challenge of intentional falsification by offenders and to the reality of vast unintentional errors
reflecting cultural, mechanical, and communication limits.
Biometric links such as fingerprinting, DNA, and pupil scans
may be our best confirmation, but all need a mechanism for
feedback certification loops.11
“Just, prompt, and safe resolution of civil disputes” begins with
case management via infrastructure, communication, calendaring, electronic content management, and legal research. But
that safe part is more challenging for technology. Staff who
schedule cases are responsible for security, and they need useful access to person-linked data when data (ours and from our
partners) that would reveal when a party or a witness has
involvement in another proceeding, such as a protective order,
a previous dispute between parties, criminal history, or a pending charge, that would suggest a risk of violence to or from parties or witnesses or enforcers of judgments in any litigation
across all case types. Even when judges should be oblivious to
issues irrelevant to the merits being litigated, people responsible for “safe resolution of civil disputes” must be alerted to such

sentencing. Missouri, Virginia, Oregon, and other states are
rapidly improving risk assessment tools available to sentencers
and advocates. Critics serve a useful purpose in improving the
accuracy and identifying the limitations of such risk and need
instruments, but they abandon rationality when they insist on
ignoring all but “gold standard” evidence in sentencing as they
essentially return to faith-based sentencing under the opaque version of the “just desert” umbrella. Abandoning children to faith
healing with deadly outcomes can lead to criminal convictions in
Oregon, and I suspect that most seeking to combat life-threatening disease would prefer that their doctors do their best to extrapolate from the best evidence available even if it doesn’t rise to
“gold standard” evidence.
11. A respected local attorney (a Muslim) was wrongly accused of
complicity in international terrorism due to a fingerprint error.
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risks to minimize them.
“Improve public safety and the
quality of life in our communities” also begins with the hard
part—handling pretrial release
correctly and properly processing the trial. If a conviction
identifies a defendant (or a
juvenile adjudication identifies
a youth) who represents a risk
of future harm to the community, eCourt should provide many
types of information to achieve the optimum disposition. We
need ready access to legal principles that guide available
choices: to waiting lists, locations, and eligibility for providers
within or outside jail and prison; to monitoring and treating
and correctional agencies; to information about an offender’s
past behaviors, successes, failures, and risk and needs assessments; to other existing sentences, holds, protective orders (for
and against the offender); to automatic notification of police
contacts, no-shows at providers, and so on for those still under
our supervision. The harder part of doing what is most likely to
reduce future crime and harm requires resources our colleagues
are increasingly able to provide via technology: domestic-violence-lethality assessment tools and sentencing-support tools
give us our best picture of what works best or not on which
offenders under which circumstances. This requires tapping
the highest values of data warehouses and data-crunching
applications—not just to give us a good view of what’s happening but to equip and encourage us to exploit data to improve what
we are doing through our part of the process.12
“Improve the lives of children and families in crisis” also starts
with the easier of the hard parts of technology. At least in the
context of family and juvenile courts, these goals are more commonly in mind. We need access to such applications as child
support calculators. But when we craft dispositions, we also
need person-linked data to see opportunities, conflicting
orders, challenges, and risks to avoid mistakes in prehearing or
post-hearing placements, to make evidence-based choices concerning treatments, institutionalizations, or mere conditions,
and to maintain useful and current communication with agency
partners whose work also heavily contributes to the lives of
children and families we touch. And as they become developed, we need access to the best risk and need instruments to
improve our chances of success. This also all applies to the
adults and children who need protective mechanisms due to
developmental disabilities.

Finally, best
chances for
success require
meaningful
performance
measures.

Collaboration—what a useful web portal looks like
Most court technology will be delivered by a web portal

12. The typical perception of researches and statisticians is a good
example of the need to transcend silos. Most researchers and statisticians believe their function is to determine what is happening
and to display it in graphs and charts. Collaboration would insist
that we also extract data that shows how well we are producing
the promised improvements in safety, communities, and the lives
of children and families, and how to improve our impact in these
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interface, but we haven’t even started what needs to be done if
it comes to this. Web experts: “We can produce a customizable
screen—what would you like to see?” Users: “How can I get
content on the web that will make it easier to do what I’ve
always been expected to do?”
The web portal can illustrate what silo-transparent collaboration should produce in an optimal court technology. Of
course, we may want to provide users with the ability to customize what the web looks like to them. But by default, what
is delivered by web tools should automatically be tailored to the
user and the user’s task—to “push” that which is most likely to
produce the best efforts when and where it is needed. A collections clerk should certainly see all sources of court-related
debt to any criminal or civil debtor facing collections. Clerks
and security personnel might need information about conflicts
among trial participants a judge shouldn’t get during a decisional phase. During dispositional phases, a well-delivered and
well-tailored web portal presents to judges precisely those tools,
applications, training materials, references, and resources that
are most likely to support best efforts in a manner most likely to
encourage judges to use them appropriately. The same information should also be freely available to advocates to be most useful in their roles. This runs the whole range from, for example,
sentencing law that limits discretion, relevant offender histories, pending matters and holds, risk and need assessment, and
sentencing decision support applications, to data about what
programs are and are not successful with offenders like those
before the court, whether in or out of custody.
Collaboration—that performance measurement piece
Finally, best chances for success require meaningful performance measures. Yes, prosecutors (who control an enormous
proportion of initial sentencing through plea negotiation) and
judges (who ultimately impose sentences by bargain or otherwise) naturally tend to want to avoid responsibility for an
offender’s subsequent crimes. Some are outraged that any
blame for a crime can be located anywhere but with the
offender. They should understand that blame, like love, is not
diminished by its sharing. Prosecutors surely don’t hesitate to
blame the judge whose defendant commits a new crime right
after a release the prosecutor resisted.
But we must accept this challenge; we must find ways to
show which decisions work best for which offenders, children,
families, and communities. As long as the performance measurement display does not blame the user but invites its exploration, it can and should motivate our best efforts to contribute
to the best outcomes and show the path to the pride we should
have in our public service.

areas. Moreover, displays of data should be intelligible to judges
to help them improve that impact. The point is not to displace
judicial clinical judgment and to have computers craft dispositions. Researchers have repeatedly shown (largely to each other)
that clinical judgment based on evidence is substantially more successful than clinical judgment alone—in many fields.

CR 45-4

10/6/10

12:19 PM

Page 29

CONCLUSION

The easier part of court technology is hard enough but cannot legitimately compete with social expenditures unless we
also embrace the hardest part: exploiting technology to provide
just, prompt, and safe resolution of civil disputes; to improve
public safety and the quality of life in our communities; and to
improve the lives of children and families in crisis. Success at
this level requires the enthusiastic embrace of the vision and
collaboration among all of our colleagues and our partners. Its
pursuit is as fruitful a source of pride in public service as available to anyone on our planet.

Michael H. Marcus has been an Oregon trial
court judge since 1990. He has served on technology committees and sought to bring technology to the service of improved impact on communities affected by the judicial system throughout his career. See http://www.smartsentenc
ing.info/Resume1010.pdf.
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AMERICAN JUDGES ASSOCIATION FUTURE CONFERENCES
2011 Midyear Meeting
Hilton Head, South Carolina
Westin Hilton Head Island
April 14-16
$209 single/double

2012 Midyear Meeting
Nashville, Tennessee
Doubletree Hotel
May 17-19
$129 single/double

2011 Annual Conference
San Diego, California
Westin Gaslamp
September 11-16
$199 single/double

2012 Annual Conference
New Orleans, Louisiana
Dates and hotel to be determined

2013 Annual Conference
Kohala Coast, Hawaii
The Fairmont Orchid
September 22-27
$219 single/double

NOTICE FOR AMERICAN JUDGES ASSOCIATION MEMBERS

The newsletter of the American Judges Association, Benchmark, has been moved from print to
electronic publication. If we have your email address on file, we will send Benchmark to you each
time it is published. Benchmark is the official newsletter of the AJA, and it contains notice of AJA
activities, elections, awards, and events. This move will help us make sure that you get timely
notice of AJA information, and it will also help us in keeping AJA dues as low as possible.
You will continue to receive Court Review in the mail.
If you haven’t provided your email address to the AJA, please send it to us at
aja@ncsc.dni.us. We will use it only for authorized correspondence from the AJA.
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The Resource Page
A
NEW BOOKS

NANCY LEVIT & DOUGLAS O. LINDER, THE
HAPPY LAWYER: MAKING A GOOD LIFE IN
THE LAW, Oxford University Press, 2010.
278 pp. $19.95.
Do happier judges make better
judges? We’d bet on it. If so, perhaps the
best thing we could do to improve the
judiciary would be to figure out how to
make judges—and their staffs—happier.
A new book by law professors Nancy
Levit and Douglas Linder can help.
Focused on how all sorts of lawyers can
find more happiness in their lives, the
book offers plenty of insights judges and
leaders in the judiciary can use to make
courts and courthouses better places to
work.
For lawyers, there’s certainly work to
be done. As many as 70 percent have said
in surveys that they wouldn’t choose a
legal career again if they were starting
over, and half of all lawyers would discourage their children from becoming
lawyers. Judges probably have better
numbers than that, but most of us know
unhappy colleagues—and all of us would
like increased happiness.
As Levit and Linder explain, there’s
now a rich body of research by psychologists and others into what makes people
happy. For that matter, there’s good
research on what makes rats happy too.
One thing a rat wants, it turns out, is true
for humans too—some control over their
own lives.
Of course, to learn this about rats,
some rats must die. Researchers put five
rats in separate cages and gave them electric shocks at random intervals. One rat
had a lever that, when pushed, ended the
shocks for all five rats. By the end of six
weeks, the four rats that had no sense of
control died; their immune systems and
emotional systems had broken down and
they essentially died of depression. The
rat with the lever lived for many more
months—even though all the rats had
132 Court Review - Volume 45

received the same doses of electric
shocks.
The two biggest factors in improving
happiness are control and social connections. According to Levit and Linder, “In
fact, according to one happiness expert,
about 70 percent of our controllable happiness stems from relationships. We
could debate whether control or connections is the most important determinant of
happiness levels, but there is little disagreement that they are the two biggies.”
Given the importance of these elements, judges have some advantages.
One thing that increases a sense of control is the belief that your contribution

matters. Judges have great opportunities
to do things that really do matter. In addition, Levit and Linder report
that”[h]appiness correlates with being
good at what you do and having the feeling of control that comes with professional competence.”
So judges can improve happiness by
improving professional competence in
ways that make a difference. Work being
done in the area of procedural fairness
quickly comes to mind. Several studies
show that when trial judges act on the
bench in ways that enhance participants’
feelings that they have been fairly treated,
participants have a better view of the

court system and, significantly, compliance with court orders increases. Judges
may be able to improve happiness, then,
by improving professional competence in
areas like this.
Judges also have an advantage on the
relationship, social-connection front. As
leaders in our workplaces, we can help to
foster good relationships between judges
and support staff, as well as between
those who work in the courthouse and
those who drop in for other reasons.
Levit and Linder emphasize the importance of fostering trust within the workplace. For fostering trust of judges by
staff, they provide a helpful discussion of
training that one large law firm gave its
partners when the firm’s associates began
leaving in high numbers (p. 195). Judges
could probably benefit from similar training—on things like expressing appreciation to and praising performance of staff
members,
increasing
interactions
between judges and staff members, and
the like.
One of the best chapters in the book is
called the “Happiness Toolbox.” The
chapter goes into detail on steps that may
help anyone to improve job satisfaction
and overall happiness. One example is
admittedly simple but effective. Make a
list of what gives you pleasure. Make sure
to identify even small things that give you
pleasure during the day; the authors note
examples of having a moment of rest by a
sunny window in late afternoon or a cup
of good coffee. Then do more of these
things when you can. As Levit and Linder
note, “When people appreciate the daily
‘micro-moments’ of happiness, those
‘positive emotions blossom’—and help
people develop resilience against adverse
events.”
Not all of us have the same happiness
starting point. The authors report that
genetics accounts for about 50 percent of
our happiness, and circumstances out of
our control account for another 10 percent. But there really is quite a bit we can
do with the remaining 40 percent to
become happier people. It’s worth thinking about. And the book is well written
and fun to read.

